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|| REAL ESTATE COMMISSION INFORMATIONAL NOTICE ||

NEW LICENSE APPLICANTS, LICENSE RENEWAL AND CONTINUING EDUCATION
REQUIREMENT

All real estate licenses must be renewed by the renewal application deadline, November 30, 2024. All real
estate licenses expire at the end of each even-numbered year, regardless of the initial date of licensure.
Submission of a complete renewal application, payment of fees, and for active licensees, completion of
continuing education courses, are required by the renewal application deadline to ensure the successful renewal
of licenses before January 1, 2025. Licenses not successfully renewed will be considered forfeited as of
January 1, 2025 and the licensee will not be able to conduct real estate activity or receive compensation.

If you are renewing your license on an active status, you must fulfill the mandatory continuing education
requirement prior to submitting your renewal application. For a new salesperson licensee with a new license
issued in 2024, see below — SALESPERSON APPLICANTS and SALESPERSON LICENSEES. If you are not
able to complete the continuing education requirement, your license may be renewed on an inactive status and
you may not conduct real estate activity or receive compensation. There is a $25.00 fee to change from inactive
status to active status, in addition to completion of the continuing education requirement.

SALESPERSON APPLICANTS and SALESPERSON LICENSEES:

e If you apply for a new salesperson license before the end of 2024, you will have to pay license fees
twice in 2024. In addition to the fees you pay for your new license, you will have to pay renewal fees to
renew your license by November 30, 2024. Fees are not prorated and basically cover the cost of
processing, reviewing, and decision on the application.

o All salesperson licensees must complete the continuing education requirement prior to the renewal
application deadline to successfully renew on an active status, unless you were issued a new
salesperson license during calendar year 2024 and renew your license by November 30, 2024. If you
were issued a new salesperson license in calendar year 2024 and renew your license by the renewal
application deadline, you will be deemed to have completed the equivalent to the continuing education
requirement and will not have to complete the continuing education requirement for this license
renewal.

- CONTINUED ON REVERSE -
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e If your new salesperson license application deadline is on or after December 31, 2024 and you do not
desire to be licensed as a salesperson in 2024, and the licensing renewal application period is in
effect, you may submit your complete salesperson license application during the renewal application
period and request that your new salesperson license be effective January 1, 2025. Please call for
specific information on this procedure. The aforementioned continuing education equivalency will not
be applicable if licensed in calendar year 2025.

BROKER APPLICANTS and BROKER LICENSEES:

o All broker applicants and broker licensees must complete the continuing education requirement prior to
the renewal application deadline in order to successfully renew their salesperson or broker license on
an active status.

e If your broker license application deadline is on or after December 31, 2024, and you do not desire to
be licensed as a broker in 2024, and you received the renewal application for your salesperson
license, you may submit your complete broker license application during the renewal application period
(must be received by November 30, 2024) and request that your salesperson license not be renewed
and the new broker license be effective January 1, 2025. This procedure does not excuse completion
of continuing education requirements for active licensees. Please call for specific information on this
procedure.

For more information, please contact our office at (808) 586-2643, or visit our website at
www.hawaii.gov/hirec.

THE LAW DOES NOT PROVIDE FOR: PRORATION OF FEES OR REFUND OR CREDIT OF FEES
PAID; EXTENSION OF TIME TO APPLY FOR LICENSE; EXTENSION OF TIME TO RENEW A
LICENSE.

This material can be made available for individuals with special needs. Please call the Senior Real Estate
Specialist at (808) 586-2643 to submit your request.

Informational Notice 224 w letterhead.doc
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Course Introduction
Welcomel!

Licensees intending to renew their license on an active status by the November 30 (even-numbered
years) renewal deadline must complete 20 hours of approved continuing education courses during the
biennium. The required continuing education hours include six hours for the Hawaii Real Estate
Commission (Commission)-designated core courses and 14 hours of elective credit hours.

The core course is divided into two parts (Part A and Part B). Each part is further divided into two
sections. The first section covers the legal updates for the current year, and the second covers one or
more topics of current interest or importance to real estate licensees as determined by the Commission.
This year’s Part A is entitled: 3D Rules: Disclose, Disclose, Disclose! Both parts may be taken either live in
a classroom setting or online. For more information, contact the Department of Commerce and
Consumer Affairs’ Real Estate Branch at https://hawaii.gov/hirec.

Course Objectives
Upon completion of this course, you will be able to:

e Identify real estate-related bills passed by the legislature in 2023.

e Identify the laws and regulations pertaining to mandatory seller disclosures in real estate
transactions.

e Recall the definition of “material fact” under statutory and common law.

e Recall the requirements of disclosure of material facts in residential real estate transactions
in Hawaii.

e Recall the legal elements of a disclosure statement required by HRS chapter 508D.

e Identify forms and types of disclosures in Hawaii.

e Recall the application of Hawaii property disclosure to licensees engaged in property
management.

Course Evaluation

At the end of this course, you will be asked to complete an evaluation of the course. As the course
progresses, please note items in both sections that you might wish to critique. Your candid and
constructive feedback will be appreciated by the instructor, course provider, and the Real Estate
Commission.

Caution and Disclaimer

1. This course is intended to provide general information and is not a substitute for obtaining
legal advice or other competent professional assistance to address specific circumstances.
Because it will not contain subsequent law changes, readers are advised to check current
laws and rules to determine if any changes have occurred since publication.

2. The information and documents provided in this course are not intended to represent the
Real Estate Commission’s policy or opinions on any given topic.

3. Inall cases where references are made to specific sections of the Hawaii Revised Statutes,
the actual language as published in the Hawaii Revised Statutes shall control.




Unit: 2023 Real Estate-Related Legislation

Introduction to Legislation Updates

Pursuant to the Commission's objective of making licensees aware of each year’s major real estate-
related law changes, this unit lists bills passed by the Hawaii State Legislature during the 2023 session
and sent to the governor. Bills may become laws either by the governor signing them or not vetoing
them by the applicable deadline. If the governor vetoes a bill, it will not become law unless the
legislature overrides the governor’s veto.

Article I, Section 16 of the Hawaii State Constitution specifies that the governor has 10 days to consider
and act on bills presented 10 or more days before the legislature's adjournment. If the bill is sent to the
governor fewer than 10 days either before or after the legislature adjourns, then the governor has 45
days to act on it. Saturdays, Sundays, holidays, and any days in which the legislature is in recess prior to
its adjournment are not counted in determining these time periods.

Bills that have become law at the time this course is published are identified by an act number in
parentheses and in bold type. Those that were not yet law at publication will be updated when the
information becomes available.

The bills are grouped by topic and then broken down into subtopic with a brief description. The bills and
the committee reports, and the testimony relating to them, may be viewed at the Hawaii Legislature’s
website: http://www.capitol.hawaii.gov.

Note: Each bill contains a provision stating when it will become effective. The date that a bill becomes
law may not be the date that the law will take effect.

Caution and Disclaimer

1. The impact of the bills is far-ranging, from possibly minimal to certain licensees in some areas of
real estate to significant to those practicing in others. The purpose of this section is not to
provide a detailed analysis of each bill, but to give licensees a general awareness of legislation
being enacted so that each person can take appropriate follow-up action.

2. This information is not intended to be a comprehensive, nor necessarily balanced, treatment of
any bill, nor is it to be construed as legal advice or necessarily reflective of the Real Estate
Commission’s policy or opinions on any of these measures.

Lesson: Condominium and Homeowner Associations

Planned Community Association and Condominium Property Regime Oversight Task Force —
HB1509 HD2 SD1 CD1

Establishes a Planned Community Association Oversight Task Force to examine the rights afforded to
owners in condominium property regimes and determine the feasibility of extending any of those rights
to members of planned community associations. Establishes a Condominium Property Regime Task


http://www.capitol.hawaii.gov/

Force to examine and evaluate issues regarding condominium property regimes and conduct an
assessment of the alternative dispute resolution systems that have been established by the Legislature.
Requires interim and final reports to the Legislature.

Effective date: Upon approval.

Link: Measure Status (hawaii.gov)

Condominium Board Leadership Training —SB729 SD1 HD2 CD1

Requires the real estate commission to develop a curriculum for leadership training to be made
available to board members of a condominium association and submit a progress report to the
legislature.

Effective date: July 1, 2023.

Link: Measure Status (hawaii.gov)

Condominium Reserve Requirements — SB855 SD1 HD2 CD1

Authorizes a condominium association to provide a summary of the required information in its budget.
Authorizes a condominium association's reserve study to forecast a loan or special assessment to fund
life safety equipment or installations for any building located in a county with a population greater than
500,000. Authorizes a condominium association to use a third party to conduct a reserves study on
behalf of the condominium. Clarifies the information to be included in the description of how the
estimated replacement reserves assessments are computed.

Effective date: Upon governor’s approval.

Link: Measure Status (hawaii.gov)

Condominium Association Lawsuits Against the Condominium Developer —SB921
Clarifies that no statute of repose shall affect a condominium association's right of action against a
condominium developer sooner than two years after the period of developer control terminates.

Effective date: Upon approval.

Link: Measure Status (hawaii.gov)

Lesson: Real Property Disclosures Within Shoreline Areas

Residential Real Property Transactions; Mandatory Seller Disclosures; Shoreline Erosion Control
Structures —HB1091 HD2 SD2 CD1

Requires disclosure of all existing permitted and unpermitted erosion control structures on the parcel in
real estate transactions when residential real property lies adjacent to the shoreline.

Effective Date: November 1, 2023.

Link: Measure Status (hawaii.gov)
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Lesson: Landlord-Tenant Code

Application Screening Fee; Tenant Report; Credit Report; Informational Materials — SB930 SD1
HD2 CD1

Allows a landlord or landlord's agent to charge an application screening fee for certain applicants at the
time a rental application is processed for a dwelling unit; requires the landlord or landlord's agent to
provide a receipt for payment of the application screening fee and a breakdown of the fee; and requires
the landlord or landlord's agent to return any unauthorized fee amounts to the applicant. Requires the
office of consumer protection to produce and make available informational materials and publicize
requirements regarding application fees and related rights and obligations.

Effective date: July 1, 2023/May 1, 2024.

Link: Measure Status (hawaii.gov)

Lesson: Restrictions on Agricultural Uses and Activities

Agricultural Lands; Expired Private Agreements; Restrictions — HB615 HD1 SD1

Clarifies that any provision in a private agreement contained in a conveyance of land recorded on or
before 7/8/2003 that have since expired but have not been renewed and recorded in the bureau of
conveyances are prohibited from restricting bona fide agricultural uses and activities on agricultural
land.

Effective date: Upon approval.

Link: Measure Status (hawaii.gov)

Lesson: License Applications

Professional and Vocational Licensing; Application for Licensure; Application for Examination;
Abandonment — SB438

Reduces the period for which an application shall be considered abandoned from two years to one year.
Specifies the conditions under which applications for licenses and examinations will be deemed
abandoned. Provides that the one-year period after which an application is considered abandoned
cannot be extended. Provides that a licensing authority shall not be required to act on any abandoned
application and that the licensing authority may destroy abandoned applications. Clarifies that an
application submitted after an abandoned application shall be treated as a new application and that the
applicant shall comply with any new licensing requirements in effect at the time of the new application.

Effective date: Upon approval.

Link: Measure Status (hawaii.gov)
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Unit: Hawaii Statutory & Fiduciary Property Disclosure Requirements

Lesson: Property Disclosure History and Common Misconceptions

The Dark Ages — Caveat Emptor

Imagine you're a home buyer back in the 1950s. You find a charming house that's exactly what you're
looking for in terms of space, style, and location. You buy the home and move in, and for a few days all is
well. But then you get an afternoon of heavy rain and the house floods. A week later it rains again, and
once more the house floods. It turns out that the flooding occurs every time there's a significant rainfall.
Undoubtedly, the previous owners knew this fact, but they never disclosed it to you.

For many years, the principle of caveat emptor applied to residential real estate sales. Caveat emptor is
Latin for "let the buyer beware." Under this principle, home sellers were not required to disclose
material facts or defects about their properties.

Property disclosure requirements have changed considerably over the years. In the majority of states,
home sellers are now required to disclose any known material facts (which we’ll discuss throughout this
course) about their property to prospective purchasers.

Multiple Choice: History Lesson
Until the mid-20th century, which of the following statements related to property conditions is true?

Sellers were permitted to hide latent defects.

Sellers were permitted to lie about a property’s condition.
Sellers were required to disclose known material facts.
Sellers were relying on caveat emptor and were hands-off.

o 0 oo

Correct response: D

Feedback: Caveat emptor means “let the buyer beware.”

Lesson: Mandatory Seller Disclosures in Real Estate Transactions (HRS Chapter
508D)

Statutory Requirement for Seller Disclosure

Under Hawaii law, no seller may sell residential real property unless prior to the sale, a disclosure
statement is signed and dated by the seller within six months before or 10 calendar days after the
acceptance of a real estate purchase contract by the buyer. Also, the disclosure must be delivered to the
buyer no later than 10 calendar days from acceptance of a real estate purchase contract.



Note: The law specifies that a seller and buyer may agree in writing to reduce or extend the time periods
and deadlines for delivery and acceptance of the disclosure statement. (Hawaii Revised Statutes (HRS)
Section 508D-3.5)

The buyer must acknowledge in writing receipt of the disclosure statement on the real estate purchase
contract or in any addendum attached to the contract, or in a separate document, and must be afforded
the opportunity to examine the disclosure statement.

(Hawaii Revised Statutes (HRS) Section 508D-4)

Important Definitions
Section 508D-1 contains important definitions that real estate licensees must be familiar with to fulfill
their legal responsibilities. These include the following:

o Disclosure statement: A written statement, prepared by the seller or at the seller’s direction,
that fully and accurately discloses all material facts relating to the residential real property that’s
offered for sale that:

o Are within the seller’s knowledge or control;
o Can be observed from visible or accessible areas; or
o Are explicitly required to be disclosed.

e Material fact: Any fact, defect, or condition, past or present, that would be expected to
measurably affect a property’s value in the eyes of a reasonable person.

e Residential real property: Refers to a fee simple or leasehold real property on which one to four
dwelling units is located, or a residential condominium or cooperative apartment used primarily
for residential occupancy.

Disclosure Statement vs. Seller’s Real Property Disclosure Statement (SRPDS)

Real estate licensees in Hawaii are likely to be aware of a document entitled Seller’s Real Property
Disclosure Statement (“SRPDS”) which is widely used in real estate transactions within the state. This is a
copyrighted form, published by the Hawaii Association of REALTORS®, and is for the exclusive use of its
members to assist them with understanding and complying with HRS Chapter 508D.

Under Hawaii statutory and common laws, real estate licensees have specific requirements and duties
concerning disclosure of facts and circumstances relating to transactions in which they are involved.
Knowledge of and compliance with these laws is expected and is independent from and may go beyond
the provisions in the SRPDS (i.e., checking “NTMK"” for “not to my knowledge” may be legally
insufficient). As such, references to “disclosure statement” in this Core A course are meant to refer to
the document defined in HRS section 508D-1 and not specifically to the SRPDS. Further questions about
the contents and use of the SRPDS in specific real estate transactions should be directed to the
licensee’s principal broker or the Hawaii Association of REALTORS®.

Good Faith and Due Care

Section 508D-9 specifies that a seller or the seller’s agent shall prepare the disclosure statement in good
faith and with due care and that a buyer shall have no cause of action against a seller or seller's agent
for, arising out of, or relating to the providing of a disclosure statement when good faith and due care
are used in its preparation.



This law goes on to describe this standard of good faith and due care, which “includes honesty in fact in
the investigation, research, and preparation of the disclosure statement and may include information on
the following:”

(1) Facts based on only the seller's personal knowledge;
(2) Facts provided to the seller by governmental agencies and departments;
(3) Existing reports prepared for the seller by third-party consultants, including without limitation a:
(A) Licensed engineer;
(B) Land surveyor;
(C) Geologist;
(D) Wood-destroying insect control expert; or
(E) Contractor, or other home inspection expert;
dealing with matters within the scope of the professional’s license or expertise for the purpose of
the disclosure statement; and
(4) Facts provided to the seller by a managing agent of a homeowner's association, including without
limitation, a condominium, cooperative, or community association.

Section 508D-9 goes on to state that a seller or seller's agent is under no obligation to engage the
services of any person in the investigation, research, or preparation of the disclosure statement and that
the failure to engage the services of any such person to do so is not considered an absence of good faith
or due care in the disclosure statement’s preparation.

Exemptions to Disclosure Requirements
Section 508D-3 identifies the following sales of residential real property as being exempt from the
property disclosure requirements contained in Chapter 508D:

(1) Sale to a co-owner;

(2) Sale to a spouse, parent, or child of the seller;

(3) Sale by devise, descent, or court order;

(4) Sale by operation of law, including but not limited to, any transfer by foreclosure, bankruptcy, or
partition, or any transfer to a seller's creditor incident to a deed (or assignment) in lieu of
foreclosure, workout, or the settlement or partial settlement of any preexisting obligation of a seller
owed a creditor and any later sale of residential real property by such creditor;

(5) Sale by a lessor to a lessee resulting from conversion of leased land to fee simple;

(6) Initial sale of new residential real property pursuant to chapter 484 under a current public offering
statement or chapter 484 exemption;

(7) Sales of condominium apartments or units accompanied by delivery of an unexpired developer's
public report; or

(8) Sale of time share interests as defined under chapter 514E.

Lesson: Disclosure of Material Facts

What to Disclose
As mentioned, Chapter 508D requires the disclosure statement to fully and accurately disclose all
material facts relating to the residential real property being offered for sale.



What's Material?

Let’s analyze the section 508D-1 definition of material facts, stated as “any fact, defect, or condition,
past or present, that would be expected to measurably affect the value to a reasonable person of the
residential real property being offered for sale.” This definition is intentionally broad since even
reasonable people may have different opinions on what may or may not measurably affect a property’s
value. Common examples include:

e Construction without a building permit

e Electrical wiring that is old and does not comply with the current building code
e Leaky windows, doors, and pipes

e Mold and weather-related damage

e Property line or encroachment disputes

e Appliance issues

e Rodent or insect infestations

e Unusual odors

The above are just some of the types of items which the law requires to be disclosed. Given the broad
definition of “material fact,” there is no “standard” list that will apply to all residential properties in all
circumstances. Forms that may be commonly used, like the Hawaii Association of REALTORS® SRPDS, are
a useful guide to highlight issues that could be considered material facts but should not be relied upon
solely as fulfilling the requirements contained in Chapter 508D.

Requirement to Provide Documents in Conjunction with Disclosure

Section 508D-3.5 states if the residential real property being offered for sale is subject to a recorded
declaration, the seller must provide the following documents and any related amendments or
supplements:

(1) Articles of incorporation or other document, if any, creating the corporation or association whereby
the corporation or association has the power to enforce the declaration;

(2) Bylaws of the corporation or association;

(3) Declaration or similar organizational documents, and any exhibits thereto; and

(4) Any rules (i.e., House Rules) relating to the use of common areas, architectural control, maintenance
of units, or payment of money as a regular assessment or otherwise in connection with the
provisions, maintenance, or service for the benefit of the residential real property or other real
property or common areas.

This section further specifies that:

If the residential real property is otherwise subject to restrictions or conditions on use, either because of
covenants contained in the deed for the property or because of another recorded document, the
disclosure shall also include all documentation relating to any restrictions or conditions, including but not
limited to, any unrecorded rules or quidelines that may have been issued by any entity responsible for
enforcing those restrictions or quidelines. (Emphasis added.)

As you can see, the above language is quite broad because it references documentation relating to
restrictions or conditions contained in unrecorded rules or guidelines. This has been interpreted to
include unrecorded documents such as condominium/homeowner association meeting minutes since

10



these are published by an entity that is responsible for enforcing restrictions or guidelines which may be
present at the property. However, the statute also mentions enforcement by “any entity,” so be aware
that this requirement is not limited to owner associations but could include others as well.

Also, be aware that the provisions in a contract between the seller and the buyer may obligate the seller
to provide additional documents as part of the seller’s disclosure responsibilities. Such documents may
include copies of insurance policies and various financial documents, including budgets, total and
estimated replacement reserves, and reserve studies (per HRS 514B-148) which an owner is entitled to
request and an association is required to provide under HRS sections 514B-154 and 514B-154.5.

Multiple Choice: Disclosing Beyond Stated Requirements

Section 508D-3.5 requires certain documents be provided if the residential property is subject to a
recorded declaration and includes payment of money as a regular assessment “or otherwise” related to
the benefit of the real property itself, or other real property or common areas.

Which of the following would fall under this section for required disclosures?

A. Calendar of community events
B. Special assessment for hardscaping project
C. Current fees for local shuttle services

Correct response: B

Feedback: If you were buying a property, wouldn’t you want to know about an upcoming special
assessment? These assessment types must be disclosed, because they impact property owners
financially and legally.

Specific Locations Required to be Included in the Disclosure Statement

Section 508D-15 states that when the residential real property is located in specific locations, this
information is considered to be a material fact and must be included in the disclosure statement. These
locations include:

(1) Within the boundaries of a special flood hazard area as officially designated on flood maps
promulgated by the National Flood Insurance Program of the Federal Emergency Management
Agency for the purposes of determining eligibility for emergency flood insurance programs;

(2) Within the boundaries of the noise exposure area shown on maps prepared by the department of
transportation in accordance with Federal Aviation Regulation part 150, Airport Noise Compatibility
Planning (14 C.F.R. part 150), for any public airport;

(3) Within the boundaries of the Air Installation Compatible Use Zone of any Air Force, Army, Navy, or
Marine Corps airport as officially designated by military authorities;

(4) Within the anticipated inundation areas designated on the department of defense’s emergency
management tsunami inundation maps; or

(5) Within the sea level rise exposure area as designated by the Hawaii climate change mitigation and
adaptation commission or its successor.

When it is questionable whether residential real property lies within any of the designated areas
described above due to the inherent ambiguity of boundary lines drawn on maps of large scale, the

11



ambiguity must be construed in the seller’s favor, provided that a good faith effort has been made to
determine if the property is located in these areas.

Release of Waiver of Construction Defect Required in the Disclosure Statement
To paraphrase the law:

Any release from or waiver of liability, or release from a warranty by a seller to any government agency,
contractor or engineer, architect, land surveyor, or landscape architect, for any defect, mistake, or
omission in the design or construction of any residential real property that measurably affects the value
of the residential real property is a material fact that shall be contained in a disclosure statement.

(HRS section 508D-4.5)

Specific Exclusions from the Disclosure Statement

Section 508D-8 specifies that the following items may be excluded from inclusion in the disclosure
statement and are NOT considered a material fact for the purposes of the disclosure statement:

(1) An occupant of the residential real property was afflicted with acquired immune deficiency syndrome
(AIDS) or AIDS related complex, or had been tested for human immunodeficiency virus; or

(2) The residential real property was the site of an act or occurrence that had no effect on the physical
structure or the physical environment of the residential real property, or the improvements located
on the residential real property.

Multiple Choice: Material Fact? Scenario One
A document containing restrictions related to a family property is unrecorded, but Grandma has
knowledge of it.

Does this need to be disclosed?

A. Yes
B. No

Correct response: A

Feedback: Recall that the law requires a seller to disclose unrecorded documents that may affect the
property.

Multiple Choice: Material Fact? Scenario Two

A seller had a water pipe burst and it flooded the first floor of his condominium unit. The pipe was
replaced, and the damaged areas were repaired. This information was disclosed to the buyer. After
closing but prior to moving in, the buyer started a remodeling project and found mold growing behind
the wall. The disclosure statement did not mention the presence of any mold at the property. When this
was brought to the seller’s attention, he responded that there was no mold at the time the repairs were
completed.

Should the seller have disclosed the mold?

A. Yes
B. No
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Correct response: B

The seller reminded the buyer that there had been a professional property inspection prior to closing
which did not reference any mold at the property. Therefore, any claim for nondisclosure needed to be
addressed to the property inspector. The buyer pushed back saying that was the seller’s responsibility
since the seller had hired the property inspector.

Who is responsible for following up with the property inspector, and why?

A. Seller
B. Buyer

Correct response: B

Feedback: This one is tricky. If the seller had knowledge of the mold, this is a material fact that must be
disclosed but if the mold was not present or the seller was not aware of it, they would not be in a
position to disclose it. Also, even though the seller may have hired and paid for the property inspection,
the buyer is the beneficiary of the inspection so it’s the buyer who must follow up with the inspector.

A Disclosure Statement Benefits All Parties

A well-considered, thorough disclosure benefits everyone involved in the transaction. It’s the seller
agent’s job to emphasize the importance of preparing the disclosure statement in good faith on the
seller’s part, and the buyer’s agent’s responsibility to emphasize that the buyer carefully review and ask
any questions about anything in the report in order to make an informed decision whether to proceed
with the transaction.

e Buyers: Buying a property is likely to be the biggest purchase of a buyer’s life, so a buyer needs
to know exactly what they’re taking on. Because when the closing documents are filed away, it’s
the buyer who's left holding the mortgage note.

o Sellers: Liability, liability, liability. Did we mention liability? Failing to disclose known material
facts about their property will most assuredly anger a buyer, who will contact a lawyer upon
receipt of an unexpected home repair quote or worse.

o Seller’s and Buyer’s Agents : Liability. It's easy to point a finger at an agent and assume the
agent lied or hid information, or encouraged a seller client to do so, or for any other issue that
needs a scapegoat.

Lesson: Real Estate Licensee Requirements for Disclosure of Material Facts

As discussed earlier, HRS Chapter 508D requires that all sellers of residential property in Hawaii prepare
a disclosure statement that fully and accurately discloses all materials facts relating to the property
being offered for sale and deliver it to potential buyers within specific time periods. While the statute’s
primary focus is on the seller to prepare the disclosure statement in good faith and with due care, there
are also sections which reference the seller’s agent’s responsibilities to ensure that the necessary
disclosures are carried out.
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Seller’s Agent’s Duties and Responsibilities for Residential Property-Related Disclosure

It is a standard industry practice to require sellers to prepare the disclosure statement and not have the
seller’s agent(s) perform this task. In fact, section 508D-7(b) explicitly states that in those cases where
the seller’s agent cannot obtain the disclosure statement from the seller or does not have written
assurances from the buyer that the buyer has received the disclosure statement, the seller’s agent(s) is
not required to prepare the disclosure statement.

However, it should be pointed out that section 508D-9(a) does not expressly prohibit the seller’s agent
from preparing the disclosure statement. If the seller’s agent decides to take on this task, the agent
must do so in good faith and with due care. As previously mentioned, this section of the statute goes on
to state that the seller’s agent may rely on facts provided by governmental agencies and the managing
agent for any applicable homeowner or condominium association and reports from specified experts to
support that the agent acted with the requisite level of good faith and due care.

Even when the disclosure statement is completed by the seller directly, the seller’s agent remains “on
the hook” to ensure that proper disclosure of material facts is provided to the buyer. This duty is
described in section 508D-7(c) of the statute which states, “If the seller's agent is or becomes aware of
any material facts inconsistent with or contradictory to the disclosure statement or the inspection
report of a third party provided by the seller, the seller's agent shall disclose these facts to the seller, the
buyer, and the buyer's agent.”

The preceding is in addition to the seller’s obligation to provide an amended disclosure statement in the
event information that had not been disclosed or becomes inaccurate regarding a material fact becomes
known to seller after the statement is provided to the buyer and such information directly, substantially,
and adversely affects the value of the residential real property. (HRS section 508D-13)

Real Estate License Requirements to Disclose Material Facts

The obligation to disclose material facts is an inherent part of a real estate license issued in the state of
Hawaii. It goes beyond the specific provisions in chapter 508D pertaining to residential real estate
transactions and applies to all activities that require a “real estate broker” or “real estate salesperson”
license as defined in section 467-1 and as required under section 467-7 of the Hawaii Revised Statutes.
As such, the responsibility to disclose material facts is not limited to residential property or sales but it
applies to all types of “real estate” (as defined in HRS section 467-1) and the leasing, rental, and
management of all types of real estate.

Section 467-14 of the Hawaii Revised Statutes contains a list of prohibited practices that could cause a
licensee to be fined and have his/her real estate license revoked or suspended. Subsection 18 directly
addresses the licensee’s obligation to disclose material facts and states as follows:

“Failing to ascertain and disclose all material facts concerning every property for which the licensee
accepts the agency, so that the licensee may fulfill the licensee's obligation to avoid error,
misrepresentation, or concealment of material facts...”

The above subsection makes it clear that there is a dual obligation to both ascertain and
disclose material facts for every property that a licensee is acting as an agent. This means that
real estate agents representing buyers as well as sellers would need to comply with this
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standard. It would also apply to licensees who are also acting as leasing/rental or property
management agents.

Examples of Failure to Disclose
What types of material facts might a seller and/or a seller’s agent fail to disclose?

Example One — Property Use

A condominium property regime (CPR) in an agriculture zone must engage in an agricultural activity at
the property.

Example Two — Property Condition

Photos do not always fully reflect a property’s true condition—especially for a sight-unseen purchase.
Therefore, an agent should not rely on photos to do the job of disclosing a property’s condition. For
example, even professional photos may not adequately show the distant ocean view, so an overzealous
licensee may be tempted to zoom in to capture that view. Or worse, the licensee takes things a step
further, getting creative by photoshopping photos to remove an abandoned car and other visible clutter
from a neighbor’s yard.

Case Study — Well, That All Went Down the Sewer

This case concerns a commercial property that was sold in “As Is” condition. The “As Is” Addendum,
however, contained language that the seller remained obligated to disclose in writing any known defects
or material facts concerning the property or improvements. The seller also provided the buyers with a
disclosure statement which did not correctly describe monthly sewer maintenance and cleaning fees
that the seller was actually paying, and which was inconsistent with the description of these fees
contained in the disclosure statement. The disclosure statement also failed to mention that these fees
could be increased in the future.

The Hawaii Supreme Court observed that the seller’s disclosure duties to the buyers, as stated in the
Deposit Receipt Offer and Acceptance Agreement (DROA), required the seller to “fully and accurately
disclose in writing to the sellers any fact, defect, or condition, past or present, that would be expected to
measurably affect the value of the Property to a reasonable person.” The seller was required to prepare
the disclosures in good faith and with due care and in disclosing these facts, the seller was to ensure
that she disclosed all material facts relating to the property that were within her knowledge or control.

The seller contended that she provided the actual documents pertaining to the sewer charges to the
buyer and doing so was sufficient to fulfill her disclosure obligations. However, the court determined
that this was incorrect because the document was ambiguous and did not reflect the amounts that the
seller was actually paying or the fact that the fees could be increased annually, which she was aware of
and did not disclose.

The court found:

1. The seller’s partial and ambiguous disclosures are not excused by any alleged failure on the
buyers’ part to further investigate the information provided to them.

2. Seller also had an affirmative duty, based on the clear contractual terms of the DROA, “As Is”
Addendum, and seller’s disclosures, to “fully and accurately disclose in writing” “all material
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facts” to the buyers prior to finalizing the sale of the property. Her failure to accurately disclose
the nature and amount of the sewer fees clearly violated her duty to disclose.

3. Once the seller made partial or ambiguous statements as to the amount of the private sewer
fees, she breached her duty by subsequently failing to disclose the additional information
necessary to prevent her disclosures and statements from misleading the buyers.

The court concluded that the seller’s failure to provide accurate information and to update that
information so that it would not be misleading to the buyers was a breach of the seller’s disclosure
obligations under the contract and constituted a negligent representation. As a result, the buyers were
entitled to rescind the sale and recover damages.

Interestingly enough, it would appear that the seller and her agents used an “As Is” Addendum and real
property disclosure form that is normally used in the sale of residential properties, even though the
property being sold was a commercial property. The court, however, found that the seller’s obligation to
fully and accurately disclose in writing to a buyer all ‘material facts’ applied to all other real estate
transactions under common law.

Note: Full case name: Santiago vs. Tanaka

Case Study — That Sound? That’s Amore!

In this case, things got a little... wild. Imagine being an agent who is accused of the slimy misdeed of
failure to disclose screaming frogs (amorous male coqui frogs working diligently to attract a mate), drug
dealers, and hookers. In 2007, a buyer sued a seller and seller’s real estate agent (hereafter collectively
referred to as “sellers”) for misrepresentation of an undeveloped land parcel in Hilo that was close to
the sounds of waterfalls and a stream. The buyer contended that instead of the soothing sounds of
water, the area was inundated with “the sound of dying and tortured animals,” drug dealers, and
prostitutes. However, the sellers had included a pest disclosure and an “As Is” Addendum to the
contract. Additionally, the sellers had told the prospective buyer about the frog noises.

The Hawaii Intermediate Court of Appeals that ruled on the case found that the sellers had met
minimum requirements by providing pest disclosures, answering a list of questions about the property,
and advising the buyers to conduct their due diligence. Additionally, the court found no Hawaii statute
or case law to support the idea that the seller and his brokers had any duty to conduct an inspection or
disclose facts about “transient social conditions in the neighborhood” (i.e., “drug dealers and hookers”).

Note: Full case name: Brinkwood Land Equities, LTD vs. Hilo Brokers, Ltd.; Kelly Moran, et al.

Case Study — Failure to Disclose Presence of Asbestos

In this case, the buyers alleged that the sellers failed to disclose the presence of asbestos on their
property. The Circuit Court dismissed the case because the parties failed to engage in mediation before
filing a suit as required under the purchase agreement.

Note: Full case name: Aryn Nakaoka and Darcie Nakaoka vs. Eugene Shizuru and Carole Shizuru; Daniel
Choy individually and dba Corinthians Realty (“Daniel”); Lyniel Choy individually and dba Rainbow Realty
International.
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Case Study — Failure to Disclose lllegal Vacation Rental

In this case, buyers alleged that the sellers and seller’s agent failed to disclose that the smaller of the
two structures on the property that the sellers were leasing as transient vacation rentals (TVRs) was
designated as a workshop under the county’s zoning ordinance. Therefore, it could not be legally
used/leased as a TVR, and the buyer was fraudulently induced to pay more for the property than its fair
market value. The Intermediate Court of Appeals remanded this case back to the Circuit Court on this
issue.

Note: Full case name: Richard K. Adkins and Brown Eyed Girl, LLC vs. Gary Fischer, Samantha Fisher,
Anini Aloha Properties, Inc. and Gary Fischer, Samantha Fisher, Anini Aloha Properties, Inc. vs. Steven
Nickens, CBIP, Inc. dba Coldwell Banker Island Properties and Amy Marvin and Hanalei North Shore
Properties, Ltd.

Case Study — Failure to Disclose Adverse Material Facts

This case occurred outside of Hawaii but contains valuable information on the issues when failing to
disclose adverse material facts. A lawsuit was brought against a transaction broker (in Oklahoma, a state
where such a relationship is permitted) alleging negligence and that the broker failed to disclose adverse
material facts the brokerage received during a previous transaction about a property. The buyer made
an offer on the property, received property condition disclosures from the sellers, and purchased the
property. The buyer later discovered multiple property defects that he alleged weren’t properly
disclosed to him by the sellers and the broker and of which the broker knew about, having represented
one of the sellers in purchasing the property. The owner prior to the sellers had disclosed water
damage, occasional basement flooding, and a termite issue for which a termite inspection and repairs
had been ordered by the broker’s salesperson.

The broker stated that a different salesperson had represented the sellers in that prior transaction, and
due to the firm’s confidentiality policy, the buyer’s salesperson was prohibited from accessing the prior
transaction file. Therefore, the salesperson couldn’t have had prior knowledge of the defects. The trial
court found in favor of the sellers and dismissed the lawsuit against the broker. The buyer appealed the
decision and the appeals court found that the broker’s confidentiality policy wasn’t in accordance with
the property disclosure law. The court reversed the trial court’s decision and remanded it for further
proceedings.

Source: Stauff vs. Bartnick

Multiple Choice: The Appeals Court’s Ruling
In the case you just reviewed, the appeals court ruled against the broker and the seller. Which of the
following high-level concepts were in conflict?

A. Property disclosure law vs. fiduciary duty of confidentiality

B. Broker supervisory responsibility vs. fiduciary duty of disclosure
C. Seller agency vs. buyer agency

D. Brokerage operations vs. consumer rights

Correct response: A

Feedback: Two high-level concepts butt heads in this case: the property disclosure requirement with the
traditional fiduciary duty of confidentiality.
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Multiple choice: What Is Hawaii’s Stance?
Imagine that the case you reviewed occurred in Hawaii. Which of the following takes precedence?

A. Fiduciary duty of confidentiality
B. Property disclosure law

Correct response: B
Feedback: A statute will overrule the traditional fiduciary duty of confidentiality.

Case Study — Cleaning Up Behind the Seller

In this case, seller Aroner, who was represented by Ailina Productions, Inc., accepted a purchase offer
from buyer Finnerty. The seller provided a property disclosure statement to a buyer, but misrepresented
some material facts about the property and completely omitted others. Issues included a bathroom and
loft that were added to the property and an issue related to the condominium project’s declaration
related to the allocation to the property for common interest square footage and the number of
bedrooms and bathrooms, and the square footage that was recorded in the real property tax records.
The seller's agent was sanctioned with a $6,000 fine and was required to complete three hours of
coursework for failing to disclose material facts. The agent also had to fix the seller's misrepresentations
and omissions.

Note: Full case name: Ailina Productions, Inc. and Irene Ann Aroner, Case No. REC 2021-188-L, HI Real
Estate Commission Bulletin, November 2022, Administrative Actions.

Disclosure of Material Facts in Compliance with Ethical Codes & Standards

A real estate licensee’s obligation to disclose material facts concerning real estate can be broader than
expected. This is because the Code of Ethics for a trade association to which the licensee belongs may
contain provisions requiring disclosure as part of the licensee’s standard of conduct to not only his/her
clients but also to the general public.

For example, Article 2 the National Association of REALTORS® (NAR) Code of Ethics requires its members
to avoid exaggeration, misrepresentation, or concealment of pertinent facts relating to the property or
the transaction. Similarly, Standard 1-9 of the Code and Standards of the National Association of
Residential Property Managers (NARPM) states that its members shall not exaggerate, misrepresent,
misinform, or conceal pertinent facts in the advertising, leasing, and management of property.

Section 436B-19(9) authorizes the Commission to revoke, suspend, or refuse to renew or reinstate a real
estate license if the licensee engages in any conduct or practice that is “contrary to recognized
standards of ethics for the licensed profession or vocation.” As described above, these codes and
standards pertaining to the member’s responsibility to disclose “pertinent facts” about a property could
be interpreted to be broader than the definitions or references to “material facts” in both HRS chapters
508D and 467, in addition to whom such disclosures are required to be made. The NAR and NARPM
codes both contain references to protection of the public, so it is arguable that the respective member’s
responsibility to disclose pertinent facts could extend to the public as well.

Lesson: Disclosure Statement vs. Selling a Property “As-Is”
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Don’t Worry—We’ll Just Sell it “As Is!”

Many sellers and agents think that designating a property as an “As Is” condition sale is a cure-all and an
evasion tactic—that material facts do not need to be disclosed in such circumstances. There is nothing in
the law (HRS Chapter 508D) that provides that selling a property “As Is” exempts a seller or licensee
from the obligation of disclosing all material facts—such as illegal or unpermitted uses or visible or
latent defects at the property. In most cases, when a purchase agreement contains an addendum
indicating that the property is being sold “As Is,” this will mean the property will be sold in its present
condition and the seller will not be making any repairs prior to closing nor will the seller be providing
any warranties concerning the condition of the property or any items at the property.

Correct Use of the “As Is” Condition Addendum

Licensees must educate sellers that the purpose of an “As Is” condition addendum is to inform the buyer
that the seller is not obligated to make any repairs or upgrades to the property and will transfer the
property without any express or implied representations or warranties.

Before Selling “As Is,” a Word of Caution

Sellers may think that selling “As Is” is the way to go so they won’t have to disclose things that might
scare off a prospective buyer or otherwise hurt the sale of their home. Sellers can forget to consider the
buyer’s perspective. Ask a seller who is pushing to use the “As Is” condition addendum (for all the wrong
reasons), the following:

If you were searching for a home today, and went online to see what is on the market, what would you
think if you saw a property being sold “As Is”?

Lesson: Other Types of Disclosures

Student Poll: Reading Assignment
When is the last time you read through an entire disclosure statement?

In the past three months
Sometime in the past six months
At least one year ago

Well over a year ago

O O O O

A Word (or Three) About Lead-Based Paint Disclosures

A property disclosure statement isn’t the only property-related disclosure that sellers need to focus on.
Lead disclosures may seem like just another piece of paper in the stack, and they can be easy to
overlook.

In the U.S., although it was banned from household use in 1978, many older homes still contain lead-
based paint. that can severely impact the health of its residents.

The Residential Lead-Based Paint Hazard Reduction Act, also known as Title X, serves to protect families
from exposure to lead from paint, dust, and soil. To protect tenants and the purchasers of homes, Title X
imposes disclosure requirements on landlords, home sellers, and the real estate professionals who
represent them. The law requires the disclosure of known information on lead-based paint before the
sale or lease of most housing built before 1978. If sellers have performed any lead tests, they must share
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the test results. A sales contract for a home built prior to 1978 must give the buyer 10 days to check for
lead hazards. Homebuyers aren't required to test for lead, but they must be given the opportunity to do
so. Sellers must document the disclosure process with an attachment to the sales contract, signed by
the buyer.

The Environmental Protection Agency (EPA) and the U.S. Department of Housing and Urban
Development (HUD) have the authority to impose monetary penalties on any seller or real estate
licensee who knowingly violates the lead-based paint disclosure requirements. A violator may also be
sued for an amount equal to three times the actual damages suffered by the buyer and may also be
subject to criminal fines and imprisonment.

Case Study —Leaden Oversight: It's Happens and could affect your real estate license!

You might think that the EPA has better things to do (like investigating oil spills, cleaning up toxic waste
sites, and monitoring air pollution) than enforcing the disclosure of lead-based paint. You would be
wrong! The following are two examples (one of them even occurred in Hawaii):

1. In November 2018, a real estate broker entered into a no-admission Consent Agreement with
the EPA to resolve a 2015 allegation that he failed to comply with the disclosure requirements
under Title X in connection with sales contracts for three properties on Maui. The broker
subsequently agreed to a fine of $500 imposed by the Hawaii Regulated Industries Complaint’s
Office in conjunction with a Settlement Agreement which alleged that the broker failed to
report the Consent Agreement with the EPA as required by Hawaii real estate licensing laws.

In the Matter of the Real Estate Broker’s License of CBIP, Inc. doing business as Coldwell Banker
Island Properties, REC 2019-593-L.

2. Anna Kingston, a licensee in North Carolina, represented buyer Troy Bixler when he purchased a
103-year-old home in Raleigh. Kingston had the lead paint disclosure form and property
condition disclosure statement signed by the sellers. The home was sold as-is, and the sellers
marked "no representation” on the addendum and statement, meaning the sellers weren’t
representing the property’s condition one way or another. However, Kingston neglected to have
these documents signed by the buyer. After the sale closed, the buyer discovered that the home
had lead paint and thus would not be suitable for renting or eligible for Section 8 housing, which
is how he had intended to use the property. The North Carolina Real Estate Commission placed
Kingston on probation for failing to meet the disclosure requirements of Title X. She failed to
have her client sign the lead-based paint and property condition disclosures.

Unit: Property Disclosure Experiences & Examples

Lesson: Disclosure Issues in Hawaii

Learning From the Past

Ready to take a look into the rearview mirror of the recent housing market frenzy? Did you meet your
clients at property showings and open houses, and loads of people were inside and out of the properties
as if furniture and groceries were being given away for free?
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A hot seller’s market means one thing: buyers are at the seller’s mercy. And to some extent, each
other’s, because some buyers are able to swoop in with all-cash offers and knock out all other offers.
Other buyers can make offers well above the asking price, paying out of pocket the difference above
what the property will appraise for. This created a pressure-cooker situation for buyers and their agents,
with limited inventory from which to choose and when something was available, agents had to console
their clients when offer after offer wasn’t accepted. As buyers became more frustrated and desperate,
shortcuts appeared to be the answer.

Discussion: Taking a Shortcut

Unless you received your license recently, you likely experienced the recent housing frenzy and saw
various competitive shortcuts being taken, often pertaining to disclosure. Share your thoughts on the
real estate frenzy, and shortcuts you saw taken by agents, and what you believe can be learned from
this time of heightened competition and prices.

Student Poll: Not All Advice Is Good
Cliff’s buyer clients have lost four bids for properties and they are frustrated and looking to Cliff for
suggestions on how to win a bid so they can finally move. Cliff is mulling over what to say.

What words should never come out of a licensee’s mouth?

o Waive inspections
o Don’tinclude any contingencies
o Offer over-asking price

Pressure Cooker

Recent competitive pressure in the market enticed many buyers—and their agents—to take shortcuts.
One of the first things on the chopping block was getting an inspection. Consider the seller’s
perspective: the seller likes to see no inspection contingencies on an offer because that means the seller
won’t have to sit and twiddle her thumbs while the buyer has an inspection and decides 10 days later to
rescind the purchase contract because the inspection uncovered something, or a major issue is
uncovered that the seller didn’t know about and now has to disclose to a future buyer if the current
buyer wants to back out of the contract.

Discussion: Licensee Duties

Licensee A is representing a first-time buyer in a multiple offer situation and is exploring the strategic
presentation of the offer. Licensee B is representing the seller and when asked by Licensee A what it will
take to make a competitive offer for consideration, Licensee B states that the options to consider would
be to delete terms such as “subject to inspection” and remove the survey and/or termite inspection.

What should Licensee A explain to the first-time buyer to consider regarding the terms?

Scenario — Bathtub Drainage
For buyer’s agents who have buyers who want to waive an inspection to win a bid: Is that in the best
interest of the clients? Let’s review a scenario on why that might not be such a hot idea.

A seller filled out and provided a seller’s property disclosure to the buyer. The seller did not disclose that
the bathtub drainage’s cast iron and galvanized pipes were very deteriorated and leaking into the
ground under the concrete pad floor of the house. The buyer had a home inspection performed, and
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during the inspection it was noted that the double wall located adjacent to the bathtub was partially cut
open, indicating someone had inspected the pipes. However, it was difficult to see the pipes under the
bathtub. The home inspector did not detect any defects or repairs regarding the drainpipe leak and did
not recommend to the buyer that she seek professional advice for this. The house was built in the 1967
and the original owners were using another bathroom that operated fine.

After closing escrow, the buyer’s building contractor discovered the pipe defect while replacing the
drain stopper and it was also confirmed with the drain camera scoping performed by a plumber. The
repairs to replace the drainage pipes—including replacing the bathtub, wainscot, and walls—was
S10k+.

Student Poll: Inspection Debate
Should the buyer have been advised to hire an expert in order to have a more thorough inspection by a
professional during the inspection period to detect the problem?

o Yes, it should have been recommended
o No, it should not have been recommended

What’s Within the Scope of Your License?

Agents think it’s not their job, but if they see something, they must take the next step to determine if
there is evidence of a further issue to investigate (sleuthing). “See something, say something” is a motto
that fits well with real estate property conditions and disclosures. Does this mean that a licensee should
pick up a Pipe Scoping for Dummies guide and scope pipes on behalf of their buyer clients? Absolutely
not! A pro is needed to scope out major issues.

Balance Sheets

Although the statutes do not seem to be clear on what type of financial statements are required
specifically, it would be greatly beneficial to buyers to be provided with a balance sheet that reflects the
assets, liabilities, and equity of the condominium association. Condo docs often have a cash basis
income and expense schedule but there is no balance sheet included.

Let’s review some examples of items that may be reflected on the balance sheet.
Example 1

A condominium project had accumulated a large sum of delinquent maintenance fees, possibly due to
neglect by the board and/or property management company. The balance sheet may show amounts
that are liability items.

Example 2

A condominium project’s board and association owners had recently approved a large loan which was
not yet reflected in the minutes and property management was not responsive as the executive agent
was away on vacation. The balance sheet may show this as a liability item.

Buyer Responsibilities

The buyer is not a bystander to the disclosure process. The buyer has a vested interest in the disclosures
that the seller makes—and a responsibility to thoroughly review the disclosure statement. For one, it’s
part of a buyer’s due diligence when purchasing a property. Buyers have 15 calendar days to review the

22



disclosure and rescind their offer in writing and have their deposit returned. Buyers must be made
aware of this because it can impact them financially—in more ways than one. Otherwise, on day 16, if
the buyer hasn’t delivered written notice to rescind, then the disclosure will be deemed accepted. If on
day 16 a buyer finally sets aside time to review the disclosure statement and reads something that he
absolutely does not want to deal with as a new homeowner, he won’t be able to rescind his offer
without facing contractual penalties.

Discussion: Would You Disclose or Not — Scenario One
A buyer purchased a home built on a slope—terraced land. There were no leaks or falling rocks over the
last 20 years. There is a sump pump in the basement. Would you disclose?

o Yes
o No
o Maybe

Discussion: Would You Disclose or Not — Scenario Two

The original property owner worked for a cemetery. He brought home headstones and built a
steppingstone walkway, placing the headstones face down (writing side in the dirt). The second owner
lived in the home for 10 years and never discovered that the steppingstones came from the cemetery
until one of the walkway stones cracked and had to be replaced. Would you disclose?

o Yes
o No
o Maybe

Discussion: Would You Disclose or Not — Scenario Three

An owner inherited a property that has been vacant for a year. The buyer is purchasing the vacant home
and had various inspections performed. Later, the buyer heard from the neighbors about people
without homes who made their way in and lived in the vacant home. Would you disclose?

o Yes
o No
o Maybe

Lesson: Problems Resulting from Non-Disclosure in Hawaii

Non-Disclosure Regarding Building and Zoning Restrictions — Scenario 1

A listing agent remarks to a seller that the tax office records do not match the number of bedrooms and
baths. Further comments by the agent are that the property may be used as a single-family residence
but is currently being used as multiple rental units consisting of a two-bed/one-bath studio and a three-
bed/two-bath unit with a great revenue stream. The property is currently in a country zoning area which
does allow for more than one dwelling.

However, in researching the building permits, with the addition of the extra beds and bath to the
existing dwelling, an affidavit was recorded that the dwelling would be used only as a single-family
dwelling with one kitchen only.
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Non-Disclosure Regarding Building and Zoning Restrictions — Scenario 2

A listed property in the City and County of Honolulu is described as multiple units of a two-story, three-
bed/three-bath dwelling and a one-bed/one-bath separate dwelling that are both currently rented. The
property appears to have an ohana unit permit and not an accessory dwelling unit (ADU) permit.

Although, there is an ohana permit which may appear that it may only be used for a related party of the
primary residence and not a legal rental, the year of the ohana permit is important to be researched.
(Prior to 9/10/1992 can be occupied by non-related party.)

If there is an ADU permit in place, the dwelling must be occupied by the owner-occupant of the subject
property.

Lesson: Case Scenarios: Material Facts and Gray Areas

Discussion: Material Fact Disclosure Gray Areas
Think about material facts related to a property. Related to property disclosures, are there any gray
areas concerning when and what to disclose?

Student Poll: Chicken! We’ve Got Chicken!

Most agents know they must disclose—but how far must they disclose? What about stuff that’s not on
the property? For example, if a listing agent knows that there are chickens in the neighborhood, but
they are not living on the property that she has listed, must she disclose this?

o Yes, this must be disclosed
o No, this isn’t required to be disclosed

When in Doubt...

There’s one best practice every licensee should get behind (and counsel their seller clients to do the
same): when in doubt, disclose, disclose, disclose. This does not include disclosing confidential
information or any fact protected by law (i.e., seller’s HIV status). You never know what might sit wrong
with a buyer, so anything that can be done to head off complaints—and lawsuits—is a good course of
action to take.

Multiple Choice: Gray Area?
A seller lives in an area that’s zoned as legal for Airbnb properties. Is the seller required to disclose this
fact?

A. Yes
B. No

Correct response: B

Feedback: Property condition disclosures are just that: property-related. So no, the seller isn’t required
to disclose that the property is located in an area zoned for short-term vacation rental properties. If the
property being sold is currently used as a short-term vacation rental, then that is a material fact that
must be disclosed.
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Lesson: Are Ghosts Material Facts and Need to be Disclosed?

Case Study — The Case of the Legally Haunted House

Court cases sometimes offer a little something unexpected—Ilike arguments over whether a property is
hosting ghosts. Let’s review the details of a case, Stambovsky vs. Ackley, which occurred in New York but
had national implications, which we’ll get into in a minute. First, the background of the case.

Stambovsky placed a $32,500 deposit on a sale of a house that he later discovered had a reputation for
being “possessed by poltergeists”. Upon learning of the home’s reputation, Stambovsky demanded the
sale be rescinded and his $32,500 down payment returned. Strambovsky’s argument was that the seller
and her real estate broker made material misrepresentations of the property by not disclosing the seller
believed her house to be haunted. Additionally, the buyer was an out-of-towner and therefore lacked
knowledge of local lore. In other words, he didn’t know anyone in the neighborhood who could share
the gossip, so he had no idea that he was about to buy a haunted house. And if he had known about the
house’s reputation, he wouldn’t have made an offer.

The seller said no—that the contract was an “As Is” sale. But she couldn’t deny the house was
haunted—whether the source was “parapsychic or psychogenic” —because she had gone to the local
press and a news article was published about it. Her house was even included in a local walking tour
which described the house as haunted, and the seller had spoken with a national publication (Readers’
Digest) which published an article on it. This clearly indicated knowledge rather than denial of the fact,
unexplained or otherwise. In the eyes of the law, the lack of denial means it’s a haunted house, along
with the seller creating the house’s reputation as a haunted house by publicizing that it is. All that
publicizing led to an impact on the property’s value—including its resale value. But let’s see whether the
law haunted the broker.

Note: Parapsychic refers to mental phenomena with no scientific explanation, while psychogenic refers
to phenomena occurring due to a psychological origin.

It Is the Opinion of the Court...

The case considered the real estate broker’s duty to disclose. The question to decide was, did the broker
have a duty to disclose to the buyer that the house is allegedly haunted? The court found that the
broker had no duty to disclose this to the buyer. The judge had a little fun writing his opinion:

While | agree with the Supreme Court that the real estate broker, as agent for the seller, is under no duty
to disclose to a potential buyer the phantasmal reputation of the premises and that, in his pursuit of a
legal remedy for fraudulent misrepresentation against the seller, plaintiff hasn't a ghost of a chance, |
am nevertheless moved by the spirit of equity to allow the buyer to seek rescission of the contract of sale
and recovery of his down payment.

A Question of Caveat Emptor

The court stated that the buyer had no grounds for seeking a legal remedy for fraudulent
misrepresentation against the seller over the haunted house. In New York, the court pointed out that
the law leans heavily on the rule of caveat emptor—*“Ilet the buyer beware” —and therefore a seller’s
silence isn’t grounds for being awarded damages.
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What is a buyer expected to do to scout out possible ghosts in a property? Are there any inspectors who
include that as a line item on their inspection sheet? Should a buyer ask to spend the night before
purchasing to see if any unusual visitors show up?

However, the court needed to decide whether the contract to purchase could be rescinded on the basis
of the house’s haunted reputation. Despite the rule of caveat emptor, the court found that this may be
allowed because a haunting isn’t a discoverable condition during a reasonable inspection of a property,
so the buyer’s claim shouldn’t be thrown out without further consideration. Specifically, “haunted
house” isn’t something a “prudent purchaser” would even be expected to consider when conducting
their due diligence in inspecting the property.

In the judge’s words:

From the perspective of a person in the position of plaintiff herein, a very practical problem arises with
respect to the discovery of a paranormal phenomenon: "Who you gonna' call?" as a title song to the
movie "Ghostbusters" asks. Applying the strict rule of caveat emptor to a contract involving a house
possessed by poltergeists conjures up visions of a psychic or medium routinely accompanying the
structural engineer and Terminix man on an inspection of every home subject to a contract of sale. It
portends that the prudent attorney will establish an escrow account lest the subject of the transaction
come back to haunt him and his client--or pray that his malpractice insurance coverage extends to
supernatural disasters.

And:

...the notion that a haunting is a condition which can and should be ascertained upon reasonable
inspection of the premises is a hobgoblin which should be exorcised from the body of legal precedent and
laid quietly to rest.

The Seller Conjured this Situation

The seller created the condition by setting the house’s haunted reputation in motion through
promotion. Per the judge, if she was willing to share the information with the public, with whom she had
no legal relationship, she had as much of a duty to share the information with the buyer—though not a
legal duty to disclose “ghosts.” And by creating such a reputation that materially impacts the value and
one that the seller in particular has sole knowledge of, failure to disclose it created a basis for the
buyer’s relief. And in this case, the "As is” clause in the contract applies only to representations about
the property’s physical condition—not paranormal phenomena and the presence of poltergeists on the
property—so the seller can’t say she delivered the premises “vacant” to the buyer. (An unusual
loophole, to be sure!) The judge, “moved by the spirit of equity” decided in favor of reinstating the
buyer’s initial cause of action for contract rescission. In short, Stambovsky couldn’t be forced to
purchase this house and was due a refund of $32,500.

Discussion: Haunting Takeaways
1. If this situation occurred in Hawaii, is the seller required to disclose it?

Possible Answers:
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Yes: Seller must disclose material facts which are defined as any fact, defect, or condition, past
or present, that would be expected to measurably affect the value to a reasonable person
of the residential real property being offered for sale. (HRS section 508D-1)

No: The fact that the residential real property was the site of an act or occurrence that had no
effect on the physical structure or the physical environment of the residential real property,
or the improvements located on the residential real property may be excluded from the
disclosure statement. (HRS section 508D-8(2))

2. How could the buyer, in this case, have found out about this problem (an alleged haunted
house) before deciding to purchase the property?

Possible Answer: Hire an agent who is familiar with the area and the local lore.

Lesson: Property Disclosure Responsibilities and Property Managers

Property Managers and Property Sales

A seller lists an investment property with a real estate company that did not provide rental and
management services. In such cases, it is important that the seller contact the property manager so that
the legal disclosure obligations of the seller and both of the agents (listing agent and property manager)
will be fulfilled.

For example, is a buyer expected to believe that the property manager would not know of property
issues, and would not have informed the owner/seller about those issues? A seller may try to evade
telling what he/she knows by saying he/she does not know anything, even though the manager gave the
owner the information.

Scenario — Call Your Witness

A buyer takes a seller to court for misrepresenting the condition of a property. The seller says the
property was a rental for years, and because he did not live in the property, that he only purchased it as
part of his investment portfolio—he could not have disclosed what he did not know.

The property manager was called to testify, and he/she testified that he/she had provided detailed
monthly reports concerning the property, and included the condition that the buyer found upon moving
in.

It's the Law

Property managers are required to have a real estate license under HRS Chapter 467, so they have a
duty to disclose material facts to the property owner they represent. In addition, property managers
may also have additional obligations with respect to the seller’s preparation of the disclosure statement
under HRS Chapter 508D if the property manager continues to represent the seller at the time that the
property is being sold.

Best Practices
After a seller fills out the disclosure statement, listing agents should be reviewing the statement and
asking questions. In the case of listings that are former rental properties, listing agents should not rely
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solely on the seller filling out the disclosure statement but should also ask the property manager to
review it for anything that has been missed or may have been unknown to the seller. Additionally,
because a property manager is a real estate licensee, he/she may also need to review the disclosure
statement with the seller and provide the seller with appropriate documents in order to satisfy the
manager’s real estate license requirements under HRS Chapter 467 and fiduciary duties under HRS
Chapter 508D and common law.

Discussion: What Should Agents Know to Avoid Issues?

In a scenario in which you are the listing agent for a property that has served as a rental, what would
you do to prevent issues before they start? Namely, what are best practices for avoiding
misrepresentation about the property’s condition? How might you avoid an issue of non-disclosure that
might get you in hot water later?

Scenario — Rain, Leaks, and Blisters — Oh My!

The subject property is a condominium unit in a high-rise building located in Waikiki. The seller’s
disclosure did not disclose that the interior walls of the unit had leaking issues and water blistering that
were evident during heavy rains. The sellers were not informed by their property manager of the leaking
problems and therefore did not disclose this. The property manager had managed the rental of the unit
for 25 years up until its sale. The unit’s interior walls had just been painted before the unit went on the
market, so any mildew or stains on the interior walls were not apparent. Additionally, the home
inspector did not detect this leaking problem because it hadn’t rained at the time of inspection or just
prior to that period of time.

Soon after closing escrow, there were some heavy rains and the interior walls of the unit began to
blister and there was leaking of rainwater into the interior walls of the unit. The cause of the problem
was found to be due to existing window defects and spalling issues that were determined to have been
there for some time. Window repairs are the owner’s responsibility.

This is tricky! The property manager, as a real estate agent for the sellers is required to disclose any
material facts to the seller under HRS Section 467-14(18). The scenario does not mention whether the
sellers had another agent representing them in the sale of property and to what extent the property
manager continued to work with the sellers while the property was being sold. In the event, the
property manager’s representation continued on during the sale of the property, the property manager
may have additional responsibilities under HRS chapter 508D especially if the sellers did not have
another agent representing them during the sale.

Conclusion

Chapter 508D of the Hawaii Revised Statutes requires sellers of residential real property to provide
buyers with a disclosure statement that purports to fully and accurately disclose all material facts
relating to the property being offered for sale that are within the knowledge or control of the seller, can
be observed from visible, accessible areas, or are statutorily required to be disclosed (e.g., whether the
property is subject to a recorded declaration, is subject to restrictions or limitations, or is located within
specific governmental defined boundary areas.) The chapter defines a “material fact” as any fact, defect,
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or condition, past or present, that would be expected to measurably affect the value to a reasonable
person of the residential real property being offered for sale.

To date, there is no official disclosure statement form that has been recognized by the Hawaii Real
Estate Commission. As such, any forms or other documents which may be used by sellers should not be
viewed as proof that a seller has fulfilled their statutory disclosure responsibilities.

In addition, while chapter 508D focuses on the seller’s disclosure obligations, it also requires a seller’s
agent who is or becomes aware of any material facts inconsistent with or contradictory to the disclosure
statement or the inspection report of a third party provided by the seller, to disclose these facts to the
seller, the buyer, and the buyer's agent.

Finally, the Hawaii Real Estate Commission may revoke, suspend and/or fine a real estate licensee for
failing to ascertain and disclose all material facts concerning every property for which the licensee
accepts the agency, so that the licensee may fulfill the licensee's obligation to avoid error,
misrepresentation, or concealment of material facts. (HRS section 467-14(18)) This section would apply
to any real estate business including nonresidential sales and property management activities for which
a real estate license is required.
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COURSE AND INSTRUCTOR EVALUATION FORM

State of Hawaii — Real Estate Commission
335 Merchant Street, Room 333 Honolulu, HI 96813

YOUR HONEST AND SINCERE EVALUATION OF THIS COURSE HELPS ENSURE THAT OUR PROGRAMS
ARE OF THE HIGHEST CALIBER AND THAT THEY MEET OR EXCEED YOUR NEEDS. THANKS!

2023-2024 CORE A 3-D RULES:

COURSE: DISCLOSE, DISCLOSE, DISCLOSE DATE:
INSTRUCTOR: ABE LEE
RATING SCALE: 5- Outstanding
4- Good
3-  satisfactory
2-  Less than satisfactory
1-  Poor
5 4 3 2 1 NA
1. Printed materials were well organized. O O O O O O
2. Printed materials were complete O O O O O O
Materials: 3. Printed materials were in appropriate numbers. O O O O O O
4. Visual materials were readable and good quality. O O O O O O
5. Covered subject(s) adequately. O O O O O O
6. Was a reasonable length. O O O O O O
Course: 7. Contributed to your knowledge and skills. O O O O O O
8. Related to your needs. O O O O O O
9. Knew subject thoroughly O O O O O O
10. Encouraged class participation O O O O O O
11. Made course requirements and objectives clear O O O O O O
Instructor: 12. Stayed on subject O O O O O O
13. Answered questions completely O O O O O O
14. Tolerated differences of opinion O O O O O O
15. How could the instructor improve class delivery?
Suggestions:

16.

How could the course content or structure be improved?

17.

If you could make one change to this course (or school) what would you add, subtract, or delete?

Please add any additional comments below:
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