Abe Lee S

minars

\

Hawalil Real Estate Commission’s

2023-2024 CORE B
REGULATION, RICO AND YOUR LICENSE

Instructor: Abe Lee, CCIM. M. Ed.

The course instructor believes that the information contained in this course is accurate,
reliable and current as of the course date. Students are advised to check the currentness
and applicability of the course content. The course is designed to provide students with
general knowledge of the subject matter and is not meant to be used as legal advice.
Students are advised to consult an appropriate expert or licensed professional for
information on how the course and materials apply to their particular factual
circumstances.

Students are advised that the authors of the articles from different publications and web
sites have given their approvals to have the material reprinted in this handout. Students
may not make copies and distribute these materials without permission from the authors
or creators and must comply with all copyright laws.

Abe Lee
abelee1948@gmail.com
808-216-4999
www.abeleeseminars.com

Abe Lee Seminars
1130 N. Nimitz Hwy B-293
Honolulu, Hawaii 96817
abeleeseminarsinfo@gmail.com


mailto:abelee1948@gmail.com
http://www.abeleeseminars.com/

JOSH GREEN, M.D.
GOVERNOR | KE KIA‘AINA

NADINE Y. ANDO
DIRECTOR | KA LUNA HO*OKELE

SYLVIA LUKE
LIEUTENANT GOVERNOR | KA HOPE KIA'AINA

AHLANI K. QUIOGUE
LICENSING ADMINISTRATOR

STATE OF HAWAII| KA MOKU‘AINA ‘O HAWAI'l
REAL ESTATE BRANCH
PROFESSIONAL AND VOCATIONAL LICENSING DIVISION
DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS
KA ‘OIHANA PILI KALEPA
KING KALAKAUA BUILDING
335 MERCHANT STREET, ROOM 333
HONOLULU, HAWAII 96813
http://www.hawaii.gov/hirec

February 2024

|| REAL ESTATE COMMISSION INFORMATIONAL NOTICE ||

NEW LICENSE APPLICANTS, LICENSE RENEWAL AND CONTINUING EDUCATION
REQUIREMENT

All real estate licenses must be renewed by the renewal application deadline, November 30, 2024. All real
estate licenses expire at the end of each even-numbered year, regardless of the initial date of licensure.
Submission of a complete renewal application, payment of fees, and for active licensees, completion of
continuing education courses, are required by the renewal application deadline to ensure the successful renewal
of licenses before January 1, 2025. Licenses not successfully renewed will be considered forfeited as of
January 1, 2025 and the licensee will not be able to conduct real estate activity or receive compensation.

If you are renewing your license on an active status, you must fulfill the mandatory continuing education
requirement prior to submitting your renewal application. For a new salesperson licensee with a new license
issued in 2024, see below — SALESPERSON APPLICANTS and SALESPERSON LICENSEES. If you are not
able to complete the continuing education requirement, your license may be renewed on an inactive status and
you may not conduct real estate activity or receive compensation. There is a $25.00 fee to change from inactive
status to active status, in addition to completion of the continuing education requirement.

SALESPERSON APPLICANTS and SALESPERSON LICENSEES:

e If you apply for a new salesperson license before the end of 2024, you will have to pay license fees
twice in 2024. In addition to the fees you pay for your new license, you will have to pay renewal fees to
renew your license by November 30, 2024. Fees are not prorated and basically cover the cost of
processing, reviewing, and decision on the application.

o All salesperson licensees must complete the continuing education requirement prior to the renewal
application deadline to successfully renew on an active status, unless you were issued a new
salesperson license during calendar year 2024 and renew your license by November 30, 2024. If you
were issued a new salesperson license in calendar year 2024 and renew your license by the renewal
application deadline, you will be deemed to have completed the equivalent to the continuing education
requirement and will not have to complete the continuing education requirement for this license
renewal.

- CONTINUED ON REVERSE -
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e If your new salesperson license application deadline is on or after December 31, 2024 and you do not
desire to be licensed as a salesperson in 2024, and the licensing renewal application period is in
effect, you may submit your complete salesperson license application during the renewal application
period and request that your new salesperson license be effective January 1, 2025. Please call for
specific information on this procedure. The aforementioned continuing education equivalency will not
be applicable if licensed in calendar year 2025.

BROKER APPLICANTS and BROKER LICENSEES:

o All broker applicants and broker licensees must complete the continuing education requirement prior to
the renewal application deadline in order to successfully renew their salesperson or broker license on
an active status.

e If your broker license application deadline is on or after December 31, 2024, and you do not desire to
be licensed as a broker in 2024, and you received the renewal application for your salesperson
license, you may submit your complete broker license application during the renewal application period
(must be received by November 30, 2024) and request that your salesperson license not be renewed
and the new broker license be effective January 1, 2025. This procedure does not excuse completion
of continuing education requirements for active licensees. Please call for specific information on this
procedure.

For more information, please contact our office at (808) 586-2643, or visit our website at
www.hawaii.gov/hirec.

THE LAW DOES NOT PROVIDE FOR: PRORATION OF FEES OR REFUND OR CREDIT OF FEES
PAID; EXTENSION OF TIME TO APPLY FOR LICENSE; EXTENSION OF TIME TO RENEW A
LICENSE.

This material can be made available for individuals with special needs. Please call the Senior Real Estate
Specialist at (808) 586-2643 to submit your request.

Informational Notice 224 w letterhead.doc
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Course Introduction

Welcome!

Licensees intending to renew their license on an active status by the November 30 (even-numbered
years) renewal deadline must complete 20 hours of approved continuing education courses during the
biennium. The required continuing education hours include six hours for the Hawaii Real Estate
Commission (Commission)-designated core courses and 14 hours of elective credit hours.

The core course is divided into two parts (Part A and Part B). Each part is further divided into two
sections. The first section covers the legal updates for the current year, and the second covers one or
more topics of current interest or importance to real estate licensees as determined by the Commission.
This year’s Part B is entitled: Regulation, RICO, and Your License. Both parts may be taken either live in a
classroom setting or online. For more information, contact the Department of Commerce and Consumer
Affairs’ Real Estate Branch at https://cca.hawaii.gov/reb

Course Objectives
Upon completion of this course, you will be able to:

Identify real estate-related bills passed by the legislature in 2024.

Identify what RICO is and its role under state law.

Identify the laws and regulations pertaining to real estate license licensees under which has
enforcement authority.

Recall the RICO complaint process and what happens when a complaint is filed.

Recall the top complaints in Hawaii real estate.

Recall the benefit of the Hawaii Real Estate Commission Bulletins.

Identify the Hawaii Real Estate Recovery Fund.

Identify Servicemember and Spouse License Portability.

Course Evaluation

At the end of this course, you will be asked to complete an evaluation of the course. As the course
progresses, please note items in both sections that you might wish to critique. Your candid and
constructive feedback will be appreciated by the instructor, course provider, and the Real Estate
Commission.

Caution and Disclaimer

1. This course is intended to provide general information and is not a substitute for obtaining
legal advice or other competent professional assistance to address specific circumstances.
Because it will not contain subsequent law changes, readers are advised to check current
laws and rules to determine if any changes have occurred since publication.

2. The information and documents provided in this course are not intended to represent the
Real Estate Commission’s policy or opinions on any given topic.

3. Inall cases where references are made to specific sections of the Hawaii Revised Statutes,
the actual language as published in the Hawaii Revised Statutes shall control.
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2024 Real Estate-Related Legislation

Introduction to Legislation Updates

Pursuant to the Hawaii Real Estate Commission’s (the “Commission”) objective of making licensees
aware of each year’s major real estate-related law changes, this unit lists bills passed by the Hawaii State
Legislature during the 2024 session and sent to the governor. Bills may become laws either by the
governor signing them or not vetoing them by the applicable deadline. If the governor vetoes a bill, it
will not become law unless the legislature overrides the governor’s veto.

Article Ill, Section 16 of the Hawaii State Constitution specifies that the governor has 10 days to consider
and act on bills presented 10 or more days before the legislature's adjournment. If the bill is sent to the
governor fewer than 10 days either before or after the legislature adjourns, then the governor has 45
days to act on it. Saturdays, Sundays, holidays, and any days in which the legislature is in recess prior to
its adjournment are not counted in determining these time periods.

Bills that have become law at the time this manual is published are identified by an act number in
parentheses and in bold type.

The bills are grouped by topic and then broken down into subtopic with a brief description. The bills and
the committee reports, and the testimony relating to them, may be viewed at the Hawaii Legislature’s
website: http://www.capitol.hawaii.gov.

Note: Each bill contains a provision stating when it will become effective. The date that a bill becomes
law may not be the date that the law will take effect.

Caution and Disclaimer

1. The impact of the bills is far-ranging, from possibly minimal to certain licensees in some areas of
real estate to significant to those practicing in others. The purpose of this section is not to
provide a detailed analysis of each bill, but to give licensees a general awareness of legislation
being enacted so that each person can take appropriate follow-up action.

2. This information is not intended to be a comprehensive, nor necessarily balanced, treatment of
any bill, nor is it to be construed as legal advice or necessarily reflective of the Real Estate
Commission’s policy or opinions on any of these measures.

Unit 1: 2024 HI Real Estate-Related Legislation

Lesson 1: Land Use and Zoning

Short-Term Rentals; County Zoning; County Home Rule Authority; Transient Accommodations; Transient
Accommodations Tax; Shelter; Vehicles —SB2919 SD2 HD2 CD1

Clarifies the counties' authority to regulate the time, place, manner, and duration in which uses of land
and structures may take place. Clarifies that uses that include the provision of transient
accommodations are not considered residential uses and may be phased out or amortized by the


http://www.capitol.hawaii.gov/

counties. Beginning 1/1/2025, expands the scope of the transient accommodations tax law to include
certain shelters and vehicles with sleeping accommodations.

Effective Date: May 3, 2024. (Act 17)
Link: SB2919

Counties; Zoning; Accessory Dwelling Units; Urban District; Subdivision; Consolidation; Resubdivision;
Parcels; Residentially Zoned Lots; Impact Fees Assessment; Calculation —SB3202 SD2 HD1 CD1

Part I: Requires the counties, no later than 12/31/2026, to adopt or amend an ordinance to allow at
least two accessory dwelling units, subject to certain restrictions, on all residentially zoned lots.
Prohibits private covenants for residentially zoned lots within an urban district from limiting the number
of accessory dwelling units below the amount allowed pursuant to State law or the long-term rental of
residential units.

Part Il: Requires any administrative authority to act on any application for subdivision, consolidation, or
resubdivision for certain parcels to be vested in the director of the county agency responsible for land
use or another county officer.

Part lll: Amends the calculation of impact fees for certain developments.
Effective Date: May 28, 2024. (Act 39)

Link: SB3202

Multiple Choice: What is the primary requirement imposed by a new law regarding accessory dwelling
units (ADUs) in Hawaii?
A. It mandates that counties limit the number of ADUs allowed on residentially zoned lots.
B. It allows covenants to override state law regarding the number of allowed ADUs.
C. It prohibits the construction of ADUs on residentially zoned lots for any sized property.
D. It mandates counties to adopt or amend ordinances to allow at least two ADUs on residentially
zoned lots.

Correct Answer: D

Feedback: SB3202 requires counties to adopt or amend ordinances to allow at least two accessory
dwelling units on all residentially zoned lots by a specified deadline.

Lesson 2: Condominium and Homeowner Associations

Condominium Association Meetings; Electronic Meetings; Electronic Voting; Mail Voting — HB2315 HD1
SD2 CD1

Repeals provisions governing the use of electronic voting devices at condominium association meetings.
Clarifies the procedure for electronic meetings, electronic voting, and mail voting.

Effective Date: July 1, 2024. (Act 42)
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Link: HB2315

Hawai‘i Green Infrastructure Authority; Condominiums; Commercial Property Assessed Financing; C-
PACER —HB2801 HD1 SD1 CD1

Repeals the authority of counties to administer commercial property assessed financing programs and
delegates all existing administrative responsibilities of the counties under the commercial property
assessed financing program to the Hawai‘i Green Infrastructure Authority. Allows condominium
associations to be eligible for commercial property assessed financing.

Effective Date: July 1, 2024. (Act 41)
Link: HB2801

Burglary; Multi-Unit Building; Dwelling; Restricted Areas —SB2532 SD2 HD1 CD1

Clarifies that the definition of "dwelling", as it relates to offenses against property rights, includes multi-
unit buildings and connected parking or storage areas that are restricted to residents. Allows the owner
of a multi-unit building, an owner of an individual unit, a property manager, or an authorized
representative of the condominium association to act as a complainant for the purpose of investigating
and prosecuting an offense of burglary in the first degree in a multi-unit building.

Effective Date: Upon governor’s approval.
Link: SB2532

Condominium Purchasers; Protections; Delivery; Electronic Mail — SB2600 HD1 CD1
Authorizes the use of electronic mail to deliver certain documents when purchasing a condominium.

Effective Date: May 30, 2024. (Act 44).
Link: SB2600

Condominium Property Regime Task Force; LRB; Study; Report; Condominium Education Trust Fund; Real
Estate Commission; Appropriations —SB2726 SD2 HD1 CD1

Requires the Legislative Reference Bureau to conduct a study on how certain other states approach the
following subjects as they relate to condominiums: an ombudsman, licenses for management,
alternative dispute resolution, governmental regulation, owner education, and owner access to
documents. Extends the deadline for the final report and the cease date for the Condominium Property
Regime Task Force to 6/30/2026. Makes appropriations.

Effective Date: May 30, 2024. (Act 43)
Link: SB2726

Multiple Choice: Who, besides an owner, is authorized under Hawaii law to file a complaint and act as a
complainant for investigating and prosecuting an offense of burglary in the first degree at dwellings in a
multi-unit building?

A. Authorized representative of the condominium association

B. Prosecuting attorney for the county in which the property is located
C. State Department of Law Enforcement

D. Member of the public
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Correct Answer: A

Feedback: This new Hawaii law allows an authorized representative of the condominium association to
act as a complainant for investigating and prosecuting an offense of burglary in the first degree at
dwellings in a multi-unit building.

Lesson 3: Landlord-Tenant Code

Landlord-Tenant Code; Summary Possession Proceedings; Notice; Mediation; Wildfires; Moratorium;
Emergency Proclamation; Appropriation —HB2742 HD1 SD2 CD1

Establishes a pre-litigation mediation procedure for tenancies that are subject to the eviction
moratorium issued under the Governor's emergency proclamations relating to wildfires once the
eviction moratorium expires. Restricts when landlord remedies are available depending on the amount
of rent due. Appropriates funds to the Judiciary for mediation services. Repeals certain provisions on
12/31/2026, or on the one-year anniversary of the expiration of the Governor's final eviction
moratorium emergency supplementary proclamation relating to wildfires, whichever occurs sooner.

Effective Date: July 1, 2024, except the new pre-litigation procedures are effective on the expiration of
the final eviction moratorium.

Link: HB2742

Residential Landlord-Tenant Code; Remedies; Health or Safety Violations; Deadline —SB 2132 SD1 HD1
CD1

Amends the deadline related to the repair of conditions that constitute health or safety violations.
Increases the amount deducted from a tenant's rent for the tenant's actual expenditures to correct
health or safety violations and defective conditions.

Effective Date: November 1, 2024. (Act 32)
Link: SB2132

Residential Landlord-Tenant Code; Death of Tenant; Disposal of Personal Property —SB 2834 SD1 HD2
CD1

Amends the Residential Landlord-Tenant Code to provide for a process to dispose of the tenant's
personal property and surrender the dwelling unit to a landlord when there is a death of a tenant.

Effective Date: November 1, 2024. (Act 33)

Link: SB2834

Multiple Choice: How has the Residential Landlord-Tenant Code been revised with respect to health and
safety violations?

A. It changes the definition of health and safety violations.
B. It changes the amount deducted from a tenant's rent for the tenant's actual expenditures to
correct health or safety violations and defective conditions.
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C. It nolonger allows tenants to deduct expenditures made to correct health or safety violations
and defective conditions.

D. It establishes criminal liability for a landlord who refuses to correct health or safety violations
and defective conditions.

Correct Answer: B

Feedback: This new Hawaii law, SB2132, increases the amount deducted from a tenant's rent for the
tenant's actual expenditures to correct health or safety violations and defective conditions.

Lesson 4: Miscellaneous Bills

Exclusive Listing Agreements; Residential Real Property; Prohibitions; Bureau of Conveyances; Unfair or
Deceptive Practices; Remedies —SB2861 SD1 HD1 CD1

Makes certain long-term exclusive listing agreements for the sale of residential real property void and
unenforceable under the state law that governs unfair and deceptive practices. Prohibits the recording
or filing of exclusive listing agreements of any duration with the Bureau of Conveyances. Establishes
certain remedies.

Effective Date: November 1, 2024.

Link: SB2861

Multiple Choice: What does a new Hawaii law address regarding exclusive listing agreements for
residential real property?

A. It requires all exclusive listing agreements to be recorded with the Bureau of Conveyances.
B. It establishes penalties for sellers who do not honor exclusive listing agreements.

C. It prohibits any exclusive listing agreements from being established.

D. It makes certain long-term exclusive listing agreements void and unenforceable.

Correct Answer: D

Feedback: A new Hawaii law, SB2861, makes certain long-term exclusive listing agreements for the sale
of residential real property void and unenforceable under state law governing unfair and deceptive
practices.

Unit 2: Licensing Laws and Enforcement

Lesson 1: Who Is RICO?

Regulated Industries Complaints Office
You may have heard the name RICO and wondered, “Who is RICO?”

RICO is actually not a “who,” but a “what.” “RICO” stands for the Regulated Industries Complaints Office
and is a partner agency of the Professional and Vocational Licensing Division (PVL). RICO is an
independent agency that comes under the Department of Commerce and Consumer Affairs (DCCA) but
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is not an extension of any board or commission in the DCCA. RICO’s mission is to enforce licensing laws
and assist boards by encumbering the licenses of bad-behaving licensees. The agency covers 52
regulated industries consisting of more than 170,000 active licensees. RICO staff members answer
complaints from consumers and referred complaints from the Hawaii Real Estate Commission (the
Commission), real estate boards, licensees, and others. RICO also conducts “sweep and sting”
operations, and sometimes initiates its own investigations based on tips from anonymous sources, the
media, law enforcement agencies, and others. More than 4,000 licensing statutes and rules fall under
RICO; therefore, its caseload is high, with approximately 2,500 new complaints and matters added
annually.

RICO’s Jurisdiction May be Direct or Based on Licensing

RICO’s jurisdiction over a real estate licensee can take different forms depending on the laws involved.
First, since a real estate license is a professional license issued by the Commission, RICO will usually
review the licensee’s conduct under HRS chapters 467 and 436B, and under HAR Chapter 16-99 to
determine if a violation of those chapters has occurred. However, certain statutes may have additional
specific requirements of real estate licensees who are conducting real estate transactions or business as
described in those statutes. (For example, land sales of subdivided lands or time shares.) In these
situations, such as those described in HRS chapters 484, 514B, 514k and 515, RICO will also review
whether a licensee violated any applicable provisions of these laws in addition to any violations of the
licensee’s real estate license.

Note: RICO does not handle violation of all of Hawaii’s laws, only those violations related to licensing
laws and rules.

WEe’'ll delve into the details of RICO’s complaint process a bit later in the course.
Multiple Choice: Which entity is the Regulated Industries Complaints Office (RICO) part of in Hawaii?

A. The Hawaii Real Estate Commission

B. The Office of Consumer Affairs and Business Regulation (OCABR)
C. Hawaii Division of Real Estate

D. The Department of Commerce and Consumer Affairs (DCCA)

Correct Answer: D

Feedback: The Regulated Industries Complaints Office (RICO) is part of the Department of Commerce
and Consumer Affairs (DCCA). Its mission is to enforce licensing laws for 52 license categories attached
to the department.

Lesson 2: Applicable Laws and Rules

Real Estate Licensing Laws and Rules

The real estate profession is a highly regulated industry due to the large sums of money involved and
the potential for consumers to suffer significant harm. Real estate licensees are required to qualify and
apply for licensure, and to maintain good standing through appropriate conduct. These requirements
are addressed in the laws that pertain to all professional licenses in Hawaii along with the specific laws
and rules applicable to real estate licenses. The following is a summary of these laws and rules.



HRS Chapter 436B — Uniform Professional and Vocational Licensing Act

Hawaii Revised Statutes (HRS) Chapter 436B is the Professional and Vocational Licensing Act. This
chapter’s provisions are applicable to all of the professions and vocations the licensing authority
regulates, which includes the real estate profession. The Real Estate Branch (REB) is part of the
Professional and Vocational Licensing Division.

Chapter 436B expressly states that the intention behind the chapter’s implementation is “to protect the
health, safety, and welfare of consumers of services provided by a profession or vocation regulated by
the licensing authority.” Consumers can lodge a complaint about any alleged harmful business practices
with that profession’s regulatory board. For real estate licensees, the Commission is the licensing
authority and, as such, is the regulatory board. RICO receives complaints for the Commission.

HRS §436B-3 states that the laws and rules for a specific profession take precedence over Chapter 436B,
which governs all regulated professions. The only exception is when a profession’s laws and rules do not
address an issue. In such an event, Chapter 436B applies. For example, real estate licensees are subject
to HRS Chapter 467 and HAR §16-99, the statute and administrative rules specific to real estate brokers
and salespersons. If an issue occurs, and the real estate-specific chapter or rules does not address the
issue, HRS Chapter 436B applies.

Source: HRS §436B-3

Powers and Duties of the Licensing Authority
A licensing authority has a broad scope of powers and duties to carry out its regulatory mandates. To get
an idea of that scope, let’s take a quick trip through HRS §436B-7, as follows:

In addition to any other powers and duties authorized by law, each licensing authority may:

1. Adopt, amend, or repeal rules, issue declaratory rulings or informal non-binding interpretations,
and conduct contested case proceedings pursuant to chapter 91

2. Grant, deny, convert, forfeit, renew, reinstate or restore licenses, including the issuance of
conditional licenses

3. Revoke, suspend, or otherwise limit the license of any licensee for any violation of the provisions
in this chapter, the licensing laws, or any rule or order of the licensing authority

4. Develop requirements for licensure through the applicable licensing laws or rules

5. Investigate and conduct hearings regarding any violation of this chapter, the licensing laws, and
any rule or order of the licensing authority

6. Monitor the scope of practice of the profession or vocation regulated by the licensing authority

7. Prepare, administer, and grade examinations; provided that the licensing authority may contract
with a testing agency to provide those services, and the licensing authority may also reserve the
right to modify, amend, change, or regrade the examination

8. Create fact-finding committees which may make recommendations to the licensing authority for
its deliberations

9. Contract with qualified persons including investigators who may be exempt from chapters 76
and 77 and who shall assist the licensing authority in exercising its powers and duties, and

10. Subpoena witnesses and documents, administer oaths, and receive affidavits and oral testimony,
including telephonic communications, and do any and all things necessary or incidental to the
exercise of the licensing authority's power and duties, including the authority to conduct
contested case proceedings under chapter 91.
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Source: HRS §436B-7

HRS Chapter 467 — Real Estate Brokers and Salespersons

Chapter 467 of the Hawaii Revised Statutes applies specifically to real estate brokers and salespersons.
The sections in this chapter contain all of the requirements governing the real estate licenses in Hawaii,
including the specific conditions and circumstances for licensees which would constitute a violation and
would be grounds to have a licensee’s real estate license revoked, suspended, or subject to fines.
Although this section is quite lengthy, it is important that every real estate licensee know, understand,
and abide by each of the items! We'll address various items in this section, and intersperse them with
related administrative actions. Let’s start from the top of §467-14, which outlines the behaviors that
lead to disciplinary actions:

$467-14 Revocation, suspension, and fine. In addition to any other actions authorized by law, the
commission may revoke any license issued under this chapter, suspend the right of the licensee to use the
license, fine any person holding a license, registration, or certificate issued under this chapter, or
terminate any registration or certificate issued under this chapter, for any cause authorized by law,
including but not limited to the following:

(1) Making any misrepresentation concerning any real estate transaction;

Administrative Action — Misrepresentation

The Regulated Industries Complaint Office (“RICO”) alleged a violation of HRS §467-14(1) and HAR §16-
99-3(b) (The licensee shall protect the public against fraud, misrepresentation, or unethical practices in
the real estate field. The licensee shall endeavor to eliminate any practices in the community which could
be damaging to the public or to the dignity and integrity of the real estate profession. The licensee shall
assist the commission in its efforts to regulate the practices of brokers and salespersons in this State.)
This case involved respondents who acted as dual agents in the sale of a furnished condominium unit,
the contents of which were outlined along with an exclusion list specifying what items were not part of
the sale. During the final walkthrough, the buyers noted items missing that were not on the exclusion
list and wanted to delay closing because of it. However, escrow informed the respondents that the deed
had already been sent to the state recording office and funds scheduled to be distributed. The
respondents were fined $2,500.

Source: REC Bulletin 08/23

HRS Chapter 467 — Real Estate Brokers and Salespersons, continued

(2) Making any false promises concerning any real estate transaction of a character likely to mislead
another;

(3) Pursuing a continued and flagrant course of misrepresentation, or making of false promises
through advertising or otherwise;

(4) Without first having obtained the written consent to do so of both parties involved in any real
estate transaction, acting for both the parties in connection with the transaction, or collecting or
attempting to collect commissions or other compensation for the licensee's services from both of the
parties;

(5) When the licensee, being a real estate salesperson, accepts any commission or other
compensation for the performance of any of the acts enumerated in the definition set forth in section
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467-1 of real estate salesperson from any person other than the real estate salesperson's employer or
the real estate broker with whom the real estate salesperson associates or, being a real estate broker or
salesperson, compensates one not licensed under this chapter to perform any such act;

(6) When the licensee, being a real estate salesperson, acts or attempts to act as a real estate broker
or represents, or attempts to represent, any real estate broker other than the real estate salesperson's
employer or the real estate broker with whom the real estate salesperson is associated;

(7) Failing, within a reasonable time, to account for any moneys belonging to others that may be in
the possession or under the control of the licensee;

(8) Any other conduct constituting fraudulent or dishonest dealings;

Administrative Action — Other Conduct Constituting Fraudulent or Dishonest Dealings

RICO alleged that a respondent violated HRS §467-14(8), among other violations. The licensee in this
case copied an out-of-state licensing agency official’s signature without authorization on his continuing
education license verification form. This “copied signature” form was then submitted to the PVLas a
genuine verification. The respondent was fined $1,500. Of note: the respondent stated that the form
with a genuine signature had been submitted a few days prior to the copied-signature version. Even so,
it is never sanctioned to pass off anything as authentic to the PVL when the licensee is aware that it is
not.

Source: REC Bulletin 05/21

HRS Chapter 467 — Real Estate Brokers and Salespersons, continued

(9) When the licensee, being a partnership, permits any member of the partnership who does not hold
a real estate broker's license to actively participate in the real estate brokerage business thereof or
permits any employee thereof who does not hold a real estate salesperson's license to act as a real
estate salesperson therefor;

(10) When the licensee, being a corporation, permits any officer or employee of the corporation who
does not hold a real estate broker's license to have the direct management of the real estate brokerage
business thereof or permits any officer or employee thereof who does not hold a real estate salesperson’s
license to act as a real estate salesperson therefor;

(11) When the licensee, being a real estate salesperson, fails to file with the commission a written
statement setting forth the name of the real estate broker by whom the licensee is employed or with
whom the licensee is associated;

(12) When the licensee fails to obtain on the contract between the parties to the real estate
transaction confirmation of who the real estate broker represents;

(13) Violating this chapter; chapter 484, 514B, 514E, or 515; section 516-71; or the rules adopted
pursuant thereto;

(14) Splitting fees with or otherwise compensating others not licensed hereunder for referring
business; provided that notwithstanding paragraph (5), a real estate broker may pay a commission to:

(A) A licensed real estate broker of another state, territory, or possession of the United States if
that real estate broker does not conduct in this State any of the negotiations for which a commission is
paid;

(B) A real estate broker lawfully engaged in real estate brokerage activity under the laws of a
foreign country if that real estate broker does not conduct in this State any of the negotiations for which
a commission is paid; or
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(C) A travel agency that in the course of business as a travel agency or sales representative,
arranges for compensation the rental of a transient vacation rental; provided that for purposes of this
paragraph, "travel agency" means any person that, for compensation or other consideration, acts or
attempts to act as an intermediary between a person seeking to purchase travel services and any person
seeking to sell travel services, including an air or ocean carrier;

(15) Commingling the money or other property of the licensee's principal with the licensee's own;
(16) Converting other people's moneys to the licensee's own use;

Administrative Action — Converting Other People’s Moneys to the Licensee's Own Use

A petition was filed for disciplinary action after RICO found that a respondent allegedly violated HRS
§467-14(16), among other violations that included HRS §467-14(1), HRS §467-14(3), HRS §467-14(7),
HRS §467-14(8), HRS §467-14(20), and HAR §16-99-3(a)(b)(v). A settlement agreement was approved in
October 2022 after this petition was filed. The respondents waived their right to a hearing, and entered
into the settlement agreement as a compromise of the claims and save on the expenses connected with
an administrative hearing. While they didn’t admit to or deny the allegations, they did acknowledge that
RICO had sufficient cause to file a petition for disciplinary action. The respondents agreed to have their
licenses revoked as part of the settlement.

Source: REC Bulletin 02/23

HRS Chapter 467 — Real Estate Brokers and Salespersons, continued

(17) The licensee is adjudicated insane or incompetent;

(18) Failing to ascertain and disclose all material facts concerning every property for which the
licensee accepts the agency, so that the licensee may fulfill the licensee's obligation to avoid error,
misrepresentation, or concealment of material facts; provided that for the purposes of this paragraph,
the fact that an occupant has AIDS or AIDS Related Complex (ARC) or has been tested for HIV (human
immunodeficiency virus) infection shall not be considered a material fact;

Administrative Action — Material Facts

Property management can become violation quicksand, sinking your license and reputation. Among
other violations, RICO alleged that the respondent violated HRS §467-14(18) when managing a short-
term rental property. A guest was scheduled to stay for 10 days. The respondent licensee failed to alert
the tenant that the property was also scheduled to be painted, requiring maintenance staff to access the
premises. This is a material fact because it impacts the property. The guest contacted the licensee about
the resulting inconvenience, but the licensee offered no solutions. The respondent was fined $500.

Source: REC Bulletin 05/21

HRS Chapter 467 — Real Estate Brokers and Salespersons, continued

(19) When the licensee obtains or causes to be obtained, directly or indirectly, any licensing
examination or licensing examination question for the purpose of disseminating the information to
future takers of the examination for the benefit or gain of the licensee;

(20) Failure to maintain a reputation for or record of competency, honesty, truthfulness, financial
integrity, and fair dealing;
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(21) Acquiring an ownership interest, directly or indirectly, or by means of a subsidiary or affiliate, in
any distressed property that is listed with the licensee or within three hundred sixty-five days after the
licensee's listing agreement for the distressed property has expired or is terminated; or

(22) When the licensee, being a real estate broker or a real estate salesperson, acting on behalf of a
seller or purchaser of real estate, acts in a manner that prohibits a prospective purchaser or prospective
seller of real estate from being able to retain the services of a real estate broker or real estate
salesperson.

For the purposes of paragraphs (1) and (18), the real estate commission shall consider whether the
licensee relied in good faith on information provided by other persons or third parties.

As used in this section, "distressed property" has the same meaning as set forth in section 480E-2.

Disciplinary action may be taken by the commission whether the licensee is acting as a real estate
broker, or real estate salesperson, or on the licensee's own behalf.

Hawaii Administrative Rules, Title 16, Chapter 99 (HAR §16-99)

The Commission adopted Hawaii Administrative Rules (HAR) §16-99, which is intended to clarify and
implement HRS Chapter 467, for the protection of the general public in its real estate transactions. HAR
§16-99-3 (Conduct) contains specific directives that a real estate licensee is expected to follow to
accomplish these protections, as follows:

(b) The licensee shall protect the public against fraud, misrepresentation, or unethical practices in the
real estate field. The licensee shall endeavor to eliminate any practices in the community which could be
damaging to the public or to the dignity and integrity of the real estate profession. The licensee shall
assist the commission in its efforts to regulate the practices of brokers and salespersons in this State.

(c) The licensee shall not be a party to the naming of a false consideration in any document, unless it be
the naming of an obviously nominal consideration.

(d) The licensee shall recommend that title be examined, survey be conducted, or legal counsel be
obtained when the interest of either party requires it.

(e) The broker shall keep in special bank accounts, separated from the broker's own funds, moneys
coming into the broker's possession in trust for other persons, such as escrow funds, trust funds, clients’
moneys, rental deposits, rental receipts, and other like items.

(f) The licensee, for the protection of all parties with whom the licensee deals, shall see that financial
obligations and commitments regarding real estate transactions, including real property rental
management agreements, are in writing, express the exact agreements of the parties, and set forth
essential terms and conditions, and that copies of those agreements, at the time they are executed, are
placed in the hands of all parties involved. When working with a seller in a "For Sale By Owner" or a
"Courtesy to Broker" situation, the licensee shall disclose who, if anyone, the licensee represents and who
will pay a commission, if any.

Administrative Action — Failure to Obtain Management Agreements and Improper Advertising

RICO alleged that the respondent violated HAR §16-99-3(f) by managing over 24 rental properties
without having written rental management agreements in place. As a result, the respondent’s broker’s
license was revoked.

Source: REC Bulletin 05/23
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HAR §16-99, continued

(g) The licensee shall not acquire, rent, lease, or exchange an interest in or buy, rent, lease, or exchange
for one's self, any member of the licensee's immediate family or brokerage firm, or any entity in which
the licensee has any ownership interest, property listed with the licensee, licensee's brokerage firm, or
listed with any other brokerage firm or licensee without making the true position known in writing to the
listing owner or property owner. When offering for sale, lease, exchange, or rental, property which the
licensee owns or has an interest in, the licensee shall fully inform the principal broker of the licensee's
intention to sell, lease, exchange, or rent, and of the licensee's interest in the property. The licensee shall
reveal the interest to the purchaser, lessee, or tenant in writing prior to accepting any offer.

(h) When acting as agent in the management of property, the licensee shall not accept any commission,
rebate, or profit on expenditures for or from an owner, without the owner's and principal broker's
knowledge and consent.

(i) The brokerage firm shall not submit or advertise property without written authorization, and in any
offering the price quoted shall not be other than that agreed upon with the owner as the offering price.

Administrative Action — Advertising Without Written Authorization

RICO received a complaint that a licensee posted a listing on the multiple listing service (MLS) looking for
partners to buy an interest in an LLC that was going to develop a parcel of land owned by the
complainant. However, the licensee did not have any agency agreement with the complainant and had
not been authorized to post the listing in the MLS. Later, the complainant’s actual real estate broker
contacted the licensee and requested that the listing be removed, but the licensee refused. (A few days
later, the licensee did remove the listing.)

RICO alleged multiple statutory and administrative rule violations including but not limited to:

e §436B-19(7) — professional misconduct, incompetence, gross negligence, or manifest incapacity
in the practice of the licensed profession

e §467-14(1) — making any misrepresentation concerning a real estate transaction

e §467-14(20) —failing to maintain a reputation for or record of competency, honesty,
truthfulness, financial integrity, and fair dealing

e §16-99-3(b) —failing to protect the public against fraud, misrepresentation, or unethical
practices

e 16-99-3(i) — submitting or advertising property without written authorization

RICO and the licensee entered into a settlement agreement under which the licensee agreed to pay a
$5,000 fine. In the agreement RICO also recognized that the licensee had been sanctioned from the
Kauai Board of REATORS® for violations of the National Association of REALTORS® Code of Ethics and
these sanctions constituted a violation of HRS §436B-19(9) (Conduct or practice contrary to recognized
standards of ethics for the licensed profession).

Source: REC Bulletin 11/23

HAR §16-99, continued

(j) A licensee shall transmit immediately all written offers in any real estate transaction as defined in
section 16-99-3.1 to the listing broker who has a written unexpired exclusive listing contract covering the
property. Each written offer, upon receipt by the listing broker, shall be transmitted to the seller
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immediately. In the event that more than one formal written offer on a specific property is made before
the owner has accepted an offer, any other formal written offer presented to the broker, whether by a
prospective purchaser or another broker, shall be immediately transmitted to the owner for decision. If
an offer or counter offer is rejected, the rejection shall be noted on the offer or counter offer, or in the
event of seller's or buyer's neglect or refusal to do so, the broker for the rejecting party shall note the
rejection on the offer or counter offer and a copy shall be returned immediately to the originator of the
offer or counter offer.

(k) The brokerage firm shall not compensate a licensee of another brokerage firm in connection with a
real estate transaction without paying directly or causing the payment to be made directly to the other
brokerage firm. This requirement shall not apply in cases where the licensee or the licensee’s estate is
receiving compensation from a former brokerage firm for commission earned while the licensee was
affiliated with that former brokerage firm, regardless of whether the licensee is on inactive status or on
forfeited status or deceased.

(1) A licensee shall not place any sign or advertisement indicating a property is for sale, rent, lease, or
exchange without the written authorization of the owner or seller and approval of the principal broker or
broker-in-charge.

(m) There shall be a principal broker or one or more brokers-in-charge, or both, at the principal place of
business, and one or more brokers-in-charge at a branch office who shall be immediately responsible for
the real estate operations conducted at that place of business.

(n) A brokerage firm shall maintain a principal place of business located in this State at a business
address registered with the commission from which the brokerage firm conducts business and where the
brokerage firm’s books and records are maintained.

(o) Prior to the time the principal broker or the broker-in-charge is absent from the principal place of
business for more than thirty calendar days, and no other broker-in-charge is registered for the principal
place of business, the principal broker shall submit to the commission a signed, written notification of the
absence designating a temporary principal broker or temporary broker-in-charge, who shall
acknowledge the temporary designation by signing the notification. In case of prolonged illness or death
where the principal broker or broker-in-charge is unable to act, another broker shall be designated as the
temporary principal broker or broker-in-charge within thirty days of the illness or death with appropriate
notification and statement of a licensed medical doctor certifying to the commission the inability of the
broker to practice. A temporary principal broker or broker-in-charge arrangement shall not exceed a
period of six months unless, prior to expiration of the initial six-month period, the principal broker
requests and obtains, upon a showing of good cause for such extension, approval of the commission to
extend the temporary arrangement for up to an additional six months.

Administrative Action — Place of Business Requirements

RICO received a request to investigate a business address along with a specific floor, which was listed for
Wells Fargo Advisors. The complex manager for Wells Fargo Advisors stated that the entire floor was
used only by their business, and they had never heard of the respondents named in the complaint,
neither of which had an office on that floor. The respondents’ attorney informed RICO that a dedicated
space would be maintained at that address and on that floor, with the brokerage firm’s licenses
prominently displayed. A subsequent inspection located a door plate with the firm’s name, but no
display of the firm’s license. The respondents’ attorney informed RICO that the principal broker traveled
to Hawaii for business and provided a list of dates.
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The respondents were found to have committed multiple violations, including:

e HAR §16-99-3(m) — A principal broker or broker-in-charge must be at the principal place of
business who is “immediately responsible for real estate operations” conducted there.

e HAR §16-99-3(n) — A principal place of business must be maintained in Hawaii at a business
address registered with the Commission.

e HAR §16-99-3(0) — If absent from the place of business for more than 30 calendar days, if no
other broker-in-charge is registered, the principal broker must notify the Commission in writing
of the absence and must designate a temporary broker.

The respondents were fined $15,000.
Source: REC Bulletin 08/18

HAR §16-99, continued
(p) No licensee shall act as a broker, broker-salesperson, or salesperson for more than one brokerage
firm except that this subsection shall not apply to those situations as described in subsection (o).

Administrative Action — Acting as a Licensee for More Than One Brokerage

RICO alleged that the respondent worked at two brokerages during the same time frame, violating HAR
§16-99-3(p), among other rules and statutes. At one brokerage, she was listed as the principal broker
from 2009 through the time of the action (2020). She also acted as a real estate broker and principal
broker and entered into real estate transactions for another brokerage from 2018 until the time of the
action. While the first brokerage was licensed by the Commission, the second brokerage (of which the
first brokerage was a member) was not licensed. The respondent was fined $2,500 and required to take
additional educational courses as determined by the Commission.

Source: REC Bulletin 11/20

HAR §16-99, continued

(q) Within ten days of receiving a written request, it shall be the responsibility of the principal broker or
broker-in-charge of the brokerage firm to provide broker applicants formerly or presently employed by or
associated with them with an accurate experience certification statement in the form provided by the
commission attesting to the length of time that the broker applicant has been actively associated with or
employed full-time by the brokerage firm. Falsification of information contained in the certification form
shall be cause for revocation or suspension of the broker's or brokerage firm's license and of the
salesperson'’s license if that person is a party to the falsification.

(r) A broker licensee shall not sit for any Hawaii real estate broker or salesperson examination during the
period in which the licensee has a real estate broker license unless specifically permitted by the
commission.

(s) A salesperson licensee shall not sit for any Hawaii real estate salesperson examination during the
period in which the licensee has a real estate salesperson license unless specifically permitted by the
commission.

(t) An exclusive listing shall state a definite termination date.

(u) The licensee shall not add to or modify the terms of an instrument previously signed or initiated by a
party to a transaction without written consent of all the parties.

(v) The licensee shall not convert other people's moneys to the licensee's own use.
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Multiple Choice: What is the responsibility of the principal broker or broker-in-charge regarding
providing experience certification statements?

A. Providing statements within five days of receiving a written request.

B. Providing statements only if permitted by the Real Estate Commission.
C. Providing statements within ten days of receiving a written request.

D. Providing statements upon request without any time limit.

Correct Answer: C

Feedback: Providing statements within ten days of receiving a written request ensures that broker
applicants receive timely and accurate certification statements regarding their experience with a
brokerage firm.

Lesson 3: Property Specific Laws Applicable to Real Estate Licensees

In addition to the licensing laws and rules, Hawaii real estate licensees may also be subject to additional
requirements set forth in laws pertaining to specific property types. These include condominiums,
subdivisions, and time share interests. The following is a brief summary of these laws and
circumstances.

HRS Chapter 514B — Hawaii Condominium Property Act

The Hawaii Condominium Property Act is a broad chapter that provides for the creation, sale, and
governance of condominium projects in Hawaii. Licensees will most often be subject to this chapter if
they are hired by a developer of the condominium project to assist in the initial sale of the condominium
units. In such circumstances, licensees must be aware of provisions applicable to them outlined in Part V
of this act. This part contains requirements on the documentation that must be provided to prospective
buyers and also restrictions on who may be eligible to purchase units at the projects (i.e., owner-
occupants) and when those units can be leased or re-sold. The act specifically mentions that a licensee
who violates subpart B of Part V is subject to a civil penalty up to $10,000 with each violation considered
a separate offense. This is in addition to any liability the licensee would have under the licensing statutes
and rules.

Participant in Condominium Project Creation

Another situation that could occur involves a licensee being approached to assist with the creation and
development of the condominium project itself. This most often involves situations where property
owners want to “condominiumize” an older property, constructing multiple units on it which would not
be allowed under existing zoning and subdivision ordinances. Licensees should refrain from being
actively involved in such situations since the creation and development of a condominium project is
complex and providing services or advice under these circumstances could result in a licensee being
found to be acting outside or beyond the scope of the licensee’s competence and professional license.

HRS Chapter 484 — Uniform Land Sales Practices Act

The Uniform Land Sales Practices Act is a state law which governs the sale of subdivided lands located in
and outside of Hawaii. If the law applies to a transaction, then these lands may not be offered or
disposed of before a preliminary or final order registering the subdivided land is entered by the Director
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of DCCA. Additionally, a current public offering statement must be delivered to the purchaser, who must
be afforded a reasonable opportunity to examine the public offering statement prior to the disposition.

This act also contains a specific section that references agents, §484-16(c), which states in part:

Every agent who materially aids in the disposition is also liable jointly and severally with and to the same
extent as the subdivider, unless the person otherwise liable sustains the burden of proof that he did not
know and in the exercise of reasonable care of a person in such person's occupation could not have
known the existence of the facts by reason of which the liability is alleged to exist.

This means a licensee is equally liable for making an untrue statement of material fact or misleads by
omitting a material fact. The only “get out of jail free” card is if the licensee can provide proof that the
licensee was unaware of the material fact and could not have reasonably known about such facts
despite exercising reasonable care.

Section 484-15 of the act outlines penalties, stating that any person who willfully violates the act,
including willful misrepresentations or untrue statements of a material fact is guilty of a felony and may
be fined a minimum of $5,000 or double the gain from the transaction, whichever is larger but not
exceeding $250,000, may face imprisonment (up to two years), or both. There is also a federal statute
called the Interstate Land Sales Full Disclosure Act which could apply if the sales of the subdivided lots
are marketed outside of Hawaii.

HRS Chapter 515 — Discrimination in Real Property Transactions

Chapter 515 contains Hawaii’s version of the federal fair housing law which prohibits discrimination in
real property transactions. “Real estate brokers and salespersons” and “real estate transactions” are
defined in §515-2 and are explicitly prohibited from engaging in discriminatory practices based on
protected classes as outlined under §515-3:

e Race

e Sex (including gender identity or expression)
e Sexual orientation

e Color

e Religion

e Marital status

e Familial status

e Ancestry

e Disability

o Age

e Human immunodeficiency virus (HIV)

Discriminatory Practices
Discriminatory practices include:

(1) To refuse to engage in a real estate transaction with a person;
(2) To discriminate against a person in the terms, conditions, or privileges of a real estate
transaction or in the furnishing of facilities or services in connection with a real estate transaction;
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(3) To refuse to receive or to fail to transmit a bona fide offer to engage in a real estate transaction
from a person;
(4) To refuse to negotiate for a real estate transaction with a person;
(5) To represent to a person that real property is not available for inspection, sale, rental, or lease
when in fact it is available; fail to bring a property listing to the person's attention; refuse to permit
the person to inspect real property; or steer a person seeking to engage in a real estate transaction;
(6) To offer, solicit, accept, use, or retain a listing of real property with the understanding that a
person may be discriminated against in a real estate transaction or in the furnishing of facilities or
services in connection with a real estate transaction;
(7) To solicit or require as a condition of engaging in a real estate transaction that the buyer, renter,
or lessee be tested for human immunodeficiency virus infection, the causative agent of acquired
immunodeficiency syndrome;
(8) To refuse to permit, at the expense of a person with a disability, reasonable modifications to
existing premises occupied or to be occupied by the person if modifications may be necessary to
afford the person full enjoyment of the premises; provided that a real estate broker or salesperson,
where it is reasonable to do so, may condition permission for a modification on the person agreeing
to restore the interior of the premises to the condition that existed before the modification,
reasonable wear and tear excepted;
(9) To refuse to make reasonable accommodations in rules, policies, practices, or services, when the
accommodations may be necessary to afford a person with a disability equal opportunity to use and
enjoy a housing accommodation; provided that if reasonable accommodations include the use of an
assistance animal, reasonable restrictions may be imposed; provided further that if the disability is
not readily apparent, an owner or other person engaging in a real estate transaction may request
information that verifies that the person has a disability, defined as a physical or mental impairment
that substantially limits a major life activity. An owner or other person engaging in a real estate
transaction shall not request medical records or access to health care providers, and shall not
inquire as to the diagnosis, nature, or severity of the person’s disability. If the disability-related
need for an assistance animal is not readily apparent, an owner or other person engaging in a real
estate transaction may request verification that the assistance animal is needed to alleviate one or
more symptoms of the person's disability. Verification may be provided by a letter or other
communication from the person's treating health care professional, mental health professional, or
social worker. Possession of a vest or other distinguishing animal garment, tag, or registration
documents that are commonly purchased online and purporting to identify an animal as a service
animal or assistance animal shall not constitute valid verification;
(10) In connection with the design and construction of covered multifamily housing
accommodations for first occupancy after March 13, 1991, to fail to design and construct housing
accommodations in such a manner that:
(A) The housing accommodations have at least one accessible entrance, unless it is impractical to
do so because of the terrain or unusual characteristics of the site; and
(B) With respect to housing accommodations with an accessible building entrance:
(i) The public use and common use portions of the housing accommodations are accessible to
and usable by persons with disabilities;
(ii) Doors allow passage by persons in wheelchairs; and
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(iii) All premises within covered multifamily housing accommodations contain an accessible
route into and through the housing accommodations; light switches, electrical outlets,
thermostats, and other environmental controls are in accessible locations; reinforcements in
the bathroom walls allow installation of grab bars; and kitchens and bathrooms are
accessible by wheelchair; or
(11) To discriminate against or deny a person access to or membership or participation in any
multiple listing service, real estate broker's organization, or other service, organization, or facility
involved either directly or indirectly in real estate transactions, or to discriminate against any person
in the terms or conditions of access, membership, or participation.

Discriminatory Financial Practices

In addition to discriminatory practices on the part of individuals engaged in real estate transactions,
§515-5 also prohibits real estate brokers and salespersons from engaging in discriminatory financial
practices. Also, §515-7 prohibits real estate brokers and salespersons from engaging in blockbusting
(i.e., a discriminatory and illegal practice in which licensees or other real estate professionals encourage
homeowners to sell because of a supposed increase of members of a protected class in the area). The
Hawaii Civil Rights Commission is responsible for the enforcement of Chapter 515. Real estate licensees
may also be subject to liability under federal fair housing laws if a complainant chooses to file a
complaint against them under those laws.

HRS Chapter 514E — Time Share Plans
Time share operations have historically received a bad rap because of the high-pressure sales tactics and
often less-than-forthcoming approach used by their salespeople.

Consumer complaints led to state regulatory agencies stepping in to ensure appropriate consumer
disclosure and other safeguards, such as periods for contract rescission. Hawaii is one of many states
that have adopted time share regulations. Found in the Hawaii Revised Statutes, Chapter 514E, the law
covers consumer disclosure and protection, licensing requirements, and requirements for the
registration, sale, and purchase of time shares. If you're selling time shares in Hawaii, you need to have a
real estate license.

Time Shares in Hawaii

Chapter 514E provides for the development and sale of time share plans and interests in Hawaii. It also
contains provisions pertaining to management and governance of the time share plan and the time
share owners’ association, although to a much lesser extent than the Hawaii Condominium Act.

Let’s begin by defining a time share plan per §514E-1:

Any plan or program in which the use, occupancy, or possession of one or more time share units
circulates among various persons for less than a sixty-day period in any year, for any

occupant. The term time share plan shall include both time share ownership plans and time
share use plans, as follows:

(1) "Time share ownership plan" means any arrangement whether by tenancy in common,
sale, deed or by other means, whereby the purchaser receives an ownership interest and the
right to use the property for a specific or discernible period by temporal division.
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(2) "Time share use plan" means any arrangement, excluding normal hotel operations, whether by
membership agreement, lease, rental agreement, license, use agreement, security, or other
means, whereby the purchaser receives a right to use accommodations or facilities, or both, in a
time share unit for a specific or discernible period by temporal division, but does not receive an
ownership interest.

Sales Agents and Disclosures

Section 514E-1 defines a sales agent as “a person who sells or offers to sell for compensation a time
share interest in a time share plan, except a person who acquired a time share interest for the person's
own occupancy and later offers it for resale.” Sales agents are required to have either a real estate
broker or a real estate salesperson license. [§514E-2.5(a)] In certain instances, a time share acquisition
agent may also be required to possess a real estate broker or a real estate salesperson license, such as
soliciting consumers to attend a time share sales presentation or to contact a time share sales agent or
developer, which are activities requiring a real estate license. [§514E-2.5(b)]

Other sections of note:

e Section 514E-9 contains a requirement for prospective purchasers to receive a disclosure
statement describing specific information about the time share plan and the property(s)
associated with the time share plan.

e Section 514E-8 provides for a seven-calendar-day period of mutual rescission.

Prohibited Practices Related to Time Shares
Section 514E-11 contains a list of prohibited practices directed at licensees acting as sales agents or
acquisition agents of time share units or plans. Licensees would be in violation of the chapter if they:

(1) Fail to comply with the disclosure requirements set forth in section 514E-9 or any rule adopted
pursuant thereto;

(2) Use any promotional device, including but not limited to entertainment, prizes, gifts, food and
drinks, games, transportation, luaus, ocean recreational activities, land recreational activities, aerial
recreational activities, or tours, or other inducements, or make any offer thereof, without fully disclosing
orally and as provided in paragraph (3) that the device is being used or offered for the purpose of
soliciting sales of time share units or interests;

(3) Offer a prospective purchaser a prize or gift as part of any time share advertising or sales
promotion plan, if in order to claim the prize, the prospective purchaser must attend and complete a
sales presentation, unless written disclosure is furnished to the prospective purchaser at the time the
prospective purchaser is notified of the prize or gift; provided that the written disclosure is written or
printed in a size equal to at least ten-point bold type and contains all of the following:

(A) A full description of the exact prize or gift won by the prospective purchaser including its cash
value;

(B) All material terms and conditions attached to the prize or gift;

(C) A statement that the consumer must attend and complete a sales presentation; and

(D) An identification of the time share project to be offered for sale, including type of ownership
and price ranges of the time share interests in that project;
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(4) Misrepresent or deceptively represent any material fact concerning the time share plan or time
share unit;

(5) Make any representation that a time share interest is an investment, including but not limited to
the value of the interest at resale;

(6) Fail to honor and comply with all provisions of a contract or reservation agreement with the
purchaser;

(7) Include, in any contract or reservation agreement, provisions purporting to waive any right or
benefit provided for purchasers pursuant to this chapter;

(8) Receive from any prospective purchaser any money, property (including but not limited to a credit
card), or other valuable consideration prior to signing a contract or reservation agreement for the
purchase of a time share plan or unit; provided that this paragraph shall not apply to sums paid by a
purchaser or prospective purchaser for a tourist activity or for any other product or service offered to
induce attendance at a time share sales presentation;

(9) Make any agreement or contract with a purchaser before delivering, furnishing, or tendering to
that prospective purchaser any promised promotional device or other instrument; provided that nothing
herein or in the rules adopted by the director shall require that any promotional device or instrument be
delivered, furnished, or tendered to the prospective purchaser prior to making a sales presentation;

(10) Distribute any promotional or disclosure material separately if the material was filed in a
consolidated form;

(11) Use any unregistered time share booth, or fail to display at all times a conspicuous, clear, and
unobstructed sign of a permanent nature:

(A) That contains the words "time share" or "time sharing" in letters at least three inches tall and
in a color that distinctively contrasts with the background on which the words appear;

(B) With minimum dimensions of nine inches by twenty-four inches, excluding any frame;

(C) Posted on or in the booth in an upright position, perpendicular to the ground, and in a location
that is easily visible to passersby; and

(D) Consistent with such rules as the director may adopt pursuant to this chapter and consistent
also with county ordinances.

No person shall post anything upon or adjacent to the sign, or include anything in the sign, which
indicates that the booth is not being used for time share solicitation purposes. As used in this paragraph,
"sign of a permanent nature" specifically excludes banners, grease boards, marker boards, handwritten
signs, or signs constructed of temporary materials such as paper, poster board, or cardboard. The
signage requirements of this paragraph shall not apply to a booth located within a project subject to a
time share plan;

(12) Misrepresent the amount of fees to be charged, including management fees, or the structure for
future fee increase; or

(13) Sell, offer for sale, or advertise for sale, by any person, partnership, firm, corporation, joint stock
company, or other association engaged in marketing time share plans within the State, any tourist
activity, including but not limited to land, aerial, or water recreational activities, at less than the actual
cost of the activity paid for by the licensee thereof to such vendor or give, offer to give, or advertise with
the intent to give away any such tourist activity with the purpose or effect of inducing the prospective
purchaser to purchase a time share plan or to attend a time share marketing event.
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Violations May Also Be Unfair and Deceptive Trade Practices

In addition, section 514E-11.1 specifies that it shall constitute an unfair and deceptive trade practice
within the meaning of HRS chapter 480 if a developer, acquisition agent, or sales agent of time share
units or plans to:

(1) Use any promotional device, including but not limited to entertainment, prizes, gifts, food and
drinks, games, or other inducements without fully disclosing that the device is being used for the purpose
of soliciting sales of time share interests;

(2) Offer a prospective purchaser a prize or gift, in writing, as part of any time share advertising or
sales promotion plan, if to claim the prize or gift, the prospective purchaser must attend a sales
presentation, unless the written disclosure described in section 514E-11(3) is furnished to the prospective
purchaser at the time the prospective purchaser is notified of the prize or gift; provided that the written
disclosure is written or printed in a size equal to at least ten-point bold type;

(3) Fail to inform each purchaser orally and in writing, at the time the purchaser signs the contract, of
the purchaser's seven-day right to cancel or void the contract to purchase a time share interest in a time
share plan or unit;

(4) Misrepresent in any manner the purchaser's right to cancel or void any contract to purchase a
time share interest in a time share plan or unit;

(5) Include in any contract or document provisions purporting to waive any right or benefit to which
the purchaser is entitled under this chapter;

(6) Fail or refuse to honor any valid notice of cancellation of the contract by the purchaser and, within
fifteen business days after receipt of such notice, fail or refuse to refund all payments made under the
contract or sale; or fail or refuse to cancel and return any negotiable instrument executed by the
purchaser in connection with the contract or sale and take any appropriate action to terminate promptly
any mortgage, lien, or other security interest created in connection with the transaction;

(7) Fail to include above the signature line of any sales contract or, if no sales contract is used, above
the signature line of any agreement with the purchaser, in conspicuous bold type and capital letters, the
following: "Any purchaser has, under the law, a seven-day right of rescission of any time sharing sales
contract";

(8) Misrepresent the amount of time or period of time the time share unit will be available to any
purchaser;

(9) Misrepresent or deceptively represent the location or locations of the offered time share unit;

(10) Misrepresent the size, nature, extent, qualities, or characteristics of the offered time share units;

(11) Misrepresent the nature or extent of any services incident to the time share unit;

(12) Misrepresent the conditions under which a purchaser may exchange the purchaser's occupancy
rights to a time share unit in one location for occupancy rights to a time share unit in another location;

(13) Fail to orally disclose during the initial oral contact with a prospective purchaser that any
promised entertainment, prizes, gifts, food and drinks, games, or other inducements are being offered
for the purpose of soliciting sales of time share interests in time share units or plans; or

(14) Fail to include in promotional literature and other printed or written material a disclosure that the
product or activity involves time share. The director may by rule prescribe the nature of the disclosure.
This paragraph shall not apply to a sign or banner, except as provided in section 514E-11(11).

Multiple Choice: Per the Uniform Land Sales Practices Act, what liability would an agent have related to
land disposition?
A. Agents are not liable for any misrepresentations made by the subdivider because they have
separate laws.
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B. Agents are jointly and severally liable with the subdivider for any misrepresentations or
omissions.

C. Agents are only liable if they personally benefit from the transaction such as high compensation.

D. Agents are exempt from liability if they say they were unaware of material facts despite
exercising reasonable care.

Correct Answer: B

Feedback: Agents can be held equally responsible for any misstatements or omissions unless they can
prove they were unaware of the material facts despite exercising reasonable care.

Lesson 4: The RICO Complaint Process

RICO’s Relationship to the Commission
The following describes how the Commission and RICO work together to regulate real estate licenses
and enforce real estate laws and rules:

1- The Commission: Issues licenses to individuals and companies.

2- RICO: When a complaint is made against a license alleging some form of licensing misconduct,
RICO investigates, and if warranted, will prosecute.

3- The Commission: The complaint appears before the Commission again in the form of a
settlement or a recommended decision; then, the Commission either adopts, modifies, or
rejects—whatever is deemed most appropriate.

From an enforcement standpoint, the Commission is the judge, and RICO is the investigator and
prosecutor. Commission members are also active licensees who engage in real estate for profit, so
having RICO’s impartiality to anything other than licensing law benefits the Commission. RICO insulates
the Commission’s licensing board and staff members from allegations of behaving with bias, prejudice,
vindictiveness, or even partiality in the pursuit and prosecution of charges.

Complaint Process Overview

Complaints may originate from a consumer who has concerns about a real estate licensee (individual or
company). Other complaints may originate from a licensee who sees something and says something
about another licensee’s business practices. Regardless of how the complaint is initiated, Hawaii has a
defined process for investigating any complaints against licensees to determine if a violation of license
law has occurred and to prosecute (or not) accordingly. The investigative process is handled by RICO.
Complaints of alleged violations, such as licensee misconduct and unlicensed activity are brought to
RICO, which then investigates and recommends any sanctions to the Commission. In turn, the
Commission reviews such recommendations and has the final approval authority over any disciplinary
actions, which can range from a warning letter, to imposing a fine or suspending or revoking a real
estate license, or a combination of actions. Licensees must cooperate with the investigation of any
complaints.
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RICO investigates The Commission
and makes reviews and
recommendation decides on
disciplinary action

Complaint is filed

Source: cca.hawaii.gov/rico

Who May File a Complaint?

When an individual or business has a grievance, they can take it to the regulatory body of RICO.
Additionally, licensing authorities and anonymous sources can lodge complaints, and RICO can initiate
cases on its own based on information provided by law enforcement agencies and professional
associations, or through its own compliance checks and sweep and sting operations.

Making a Complaint

It doesn’t cost anything to file a complaint. Effective 2021, RICO launched an online portal so that
complaints may be made online. On the RICO website, a complaint form may be accessed, filled out, and
filed electronically. The complainant can fill out the online form either anonymously or by providing
contact information. While making an anonymous complaint may be appealing, RICO can’t follow up
with any questions or updates because the complainant did not provide contact details. Complainants
should include any information, documents, and evidence they have, which can include videos.
Communication can all be done through email. Complaints may also be filed by phone, by mail using a
complaint form downloaded from the website, or in person at a RICO office.

Is There a Time Limit to File a Complaint?
There is no time limit for filing or prosecuting a complaint. However, complaints that involve situations
distant in time may be more challenging to investigate and prosecute.

Source: https.//cca.hawaii.gov/rico/file/complaintfaqs/

Deeper Dive into Complaint Filing Options
When a complainant goes online to https://cca.hawaii.gov/rico/file/ to investigate how to file a
complaint, they have three filing options from which to choose:

1. Unlicensed Activity Tip: The complaints page offers an unlicensed activity tip form for
anonymously reporting tips about such activity. When this option is selected, the complainant
won’t receive any follow-up details.

2. Formal Complaint: This is the official complaints filing online portal that goes directly to RICO.
When this option is selected, and the “File A Complaint” button is clicked, a Complainant
Information page pops up and the complainant can begin the filing process. The complainant is
prompted to provide details about the person or business in question and the issue, and
attaches any documents to support the complaint. There’s the additional option to download a
complaint form to fill out and mail in to RICO. Anyone who doesn’t want to file anonymously
and to receive follow-up details should use this option. However, there is a box that may be
checked at the top of the Complainant Information page if the complainant wishes to submit the
complaint anonymously.
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3. Self-Help Letter: This option may nullify the need to make a formal complaint with RICO,
resolving the issue before it gets to that stage. Why? Because the complainant can download a
sample self-help letter form to use in composing a letter tailored to their situation. This option
may be used before filing an official complaint to communicate the complainant’s concerns to
the person involved in the issue, giving the other party 14 days from the date of the letter or its
receipt to respond. If there’s no response by the date stated, then the next step is filing an
official complaint with RICO.

Search n
Department of Commerce and Consumer Affairs
Regulated Industries Complaints Office

RICOHome AboutUs LawsandRules ¥ News FAQs ContactUs DCCA ¥

Home » File an Unlicensed Activity Tip or a Formal Complaint

FILE AN UNLICENSED ACTIVITY TIP OR A FORMAL COMPLAINT

UNLICENSED ACTIVITY TIP
FORMAL COMPLAINT

SELF-HELP LETTER

Many disputes and concerns are resolved through “self-help”
even before a formal complaint is ever filed with RICO. Please
use this letter to communicate your concerns before a complaint
is filed.

COMPLAINANT COMPLAINANT INFORMATION (Your information)
INFORMATION If you are willing to have RICO contact you with questions about what you have submitted, please complete the contact information section

below. If you do not want to provide your information, you may remain anonymous. However, we will be unable to contact you for additional
information or provide you with updates if you choose to remain anonymous. To receive an email copy of your completed complaint form, you
must enter an email address.

SEARCH FOR AN EXISTING
LICENSEE

RESPONDENT
INFORMATION [J 1 wish to submit my complaint anonymously

PR .
DESCRIBE YOUR DISPUTE Are you filing this asan or O O
ADD ATTACHMENTS Your Mailing Address:
CERTIFICATION ]

\ J
Cx— = =

Telephone Number (select the best number to reach you at):

O cell

Email:

ail copy of your completed complaint form, you must enter an email address.

[J Hawaii law provides for penalties in certain si i where the affected person in 65 years

of age or older. If your dispute affects a person who may be 65 or older, please check here (this |
information is voluntary)

Is someone representing the Complainant?
OYes ONo

NEXT CANCEL

If you no longer wish to file a complaint please retum to File 3 REPORT OR COMPLAINT" on RICO'S to download the appropriate
complaint form.
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Complaint Intake Section — The Consumer Resource Center

The Consumer Resource Center (CRC) handles the intake and screening of complaints and inquiries
submitted to RICO. Once a complaint is received, it’s input into RICO’s system and assigned to an intake
investigator to determine whether RICO has jurisdiction and if there are any potential licensing law
violations and therefore cause for the complaint to be referred for further review, or to dismiss it. This
may involve gathering evidence, interviewing parties, and reviewing relevant documents. After
completing its review, the CRC closes about 50% of complaints based on insufficient evidence. This can
be due to a follow-up request to the complainant for requested documents and information but the
request goes unanswered. The complainant will be notified if the complaint is outside of RICO’s
jurisdiction or if there’s not enough evidence for an investigation to proceed. CRC investigators may fully
investigate the complaint, and—if supporting evidence is available—may refer the complaint to RICO’s
legal section if a licensing violation likely occurred, or to the field investigations section for further
investigation. The CRC may also send out a warning letter and then close the complaint. RICO does not
represent complainants, but will notify them about the outcome of complaints.

Note: If a licensee commits a criminal act and it’s not an act that involves licensing laws, RICO won’t
investigate it because it’s outside of its jurisdiction.

Field Investigations Section

This section investigates complaints involving licensing law issues. Interactions may be by phone or
email, or in-person meetings. When the CRC refers a case to the field investigations section, that section
will then do a preliminary review of the documents and will contact complainants to verify complaint
details and ask if there are additional documents or more information that can be provided—especially
if more evidence is needed. The investigators want to ensure they’re clear on the complaint issues and,
if there’s a licensing violation, there’s evidence to support the allegation. This may require the
investigator to get witnesses involved (such as financial institutions), subpoenas for more
documentation, and requests for pictures and videos. Once the information is gathered, the investigator
will contact the respondent to provide an opportunity to respond and provide any documents or
information to support the respondent’s position.

Next comes analysis of all of the gathered evidence, which dictates what will happen with the case. The
determination must be made of whether a licensing law violation occurred. If there’s a serious violation,
the complaint may be referred to the legal section where some form of disciplinary action may be taken.

Complaints are closed by the section if there’s not enough evidence to prove a violation occurred. If the
matter gets resolved between the parties, and the issue wasn’t a serious infraction and the respondent

takes steps to make a correction and not do the same activity again, then the field investigations section
may close the complaint with a warning or an educational contact.

Additional Field Investigations Section Activities

The field investigations section pursues unlicensed activity reports, and also likes to be proactive. They’ll
conduct site visits and compliance checks. If unlicensed activities are witnessed, they can issue a
citation.
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The investigators also may go on the Internet to see who is advertising what, and ensuring they’re in
compliance. The section’s task force may also perform stings and sweeps that have proven successful
statewide.

Legal Section

After the CRC has screened the complaint, forwarded it to the field investigations section, and the
investigation is complete, the complaint may then be referred to the legal section where it undergoes a
review to determine whether there’s a legal basis to pursue disciplinary action against a licensee or
unlicensed person. Is there enough evidence to support taking enforcement action? Are there witnesses
willing to testify? Will a deterrent effect occur that’s beneficial to the community by discouraging other
bad actors from engaging in non-compliant behaviors? The legal section has the authority to bring suit
against anyone conducting unlicensed activities.

Complaint Follow-up

As long as the complainant didn’t file anonymously, the individual (or business) may hear from a RICO
investigator, an attorney, or both for an interview or to give additional information. Depending on the
severity of the violation, RICO may take actions such as issuing warnings, imposing fines, or even
revoking a licensee’s real estate license.

RICO doesn’t consider every valid complaint to be a disciplinary opportunity. Education is a large part of
what they do because ultimately, it wants licensees to be in compliance!

Note: Who makes anonymous complaints? Often, they come from competitors. For example, let’s say a
company is doing unlicensed work. Another company that has done everything to comply with the law is
going to be a little upset, so they’ll drop a tip and ask that RICO check out the company’s practices.

Settlement Agreement vs. Final Order

A settlement is a voluntary agreement reached between the parties in dispute before progressing to a
formal hearing or court. For the licensee, the settlement agreement may contain fines, corrective
actions, or other remedies. The Commission may settle a case with the licensee, specifying the
settlement terms in the agreement.

A settlement agreement differs from a final order, which is the Commission’s formal decision after an
investigation and a hearing have been completed. When a final order is issued, it’s an official ruling on
the licensee’s violation(s), and may include disciplinary actions such as penalties, fines, license
suspension, or any combination of available actions. Both settlement agreements and final orders are
legally binding and enforceable against a licensee.

FAQs — Complaint Processing Time Frame
Is there an average time for processing a complaint?

No. Case processing can range from a few months to a year or even longer, depending on factors such as
the seriousness of a matter, the complexity of the issues, the depth of investigation required, and
whether the matter can be resolved informally through settlement. If a contested case proceeding or
lawsuit is initiated, even more time and resources may be required to bring the matter to an end.
Therefore, complainants should seek the advice of counsel and/or consult with an attorney immediately
if they hope to recover monetary damages or compensation from a licensee or unlicensed person.
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FAQs — Complaints and Enforcement Actions
Do all complaints end with formal enforcement action?

No. Every year enforcement action is taken in hundreds of complaints based on credible and reliable
evidence, but most complaints will not get that far. Many of them that concern a licensee may not make
it past the CRC’s investigators because they fall outside of RICO’s subject matter jurisdiction such as
labor, wages, and other employer/employee relations, contractual disputes, billing disputes, and
personality conflicts. Even matters more directly-connected to a licensee’s services may not be pursued
by RICO, too. For example, if a homeowner files a RICO complaint because the plumber ran over their
child’s bicycle as the plumber backed out of the driveway after fixing the homeowner’s sink, the CRC will
close the complaint even though the homeowner may have a legitimate dispute against the licensee
involving the child’s bicycle. Likewise, if a patient files a complaint against his doctor because he was
forced to wait more than an hour after his scheduled appointment to be seen, or if a customer files a
complaint against a massage therapist because the customer learned, after the fact, that the therapist
charges $50.00 more than others in the area, both complaints would be closed even though the patient
and customer seem to have valid concerns.

Even when a complaint makes it past the intake investigator’s screening, many will end without official
enforcement action and for good reason, too. For example, a lack of credible evidence to support a
violation, the parties were finally able to resolve their dispute on their own or through alternative
dispute resolution, the complainant chose to withdraw a matter, the issue has been addressed in a civil
lawsuit between the parties, an education contact, or warning issued, enforcement action had been
taken previously against the same party, or the complainant or another important witness is no longer
cooperating.

Source: Regulated Industries Complaints Office website FAQS

Multiple Choice: When does a settlement agreement differ from a final order in the context of real
estate licensing violations?

A. Asettlement agreement is issued after a formal hearing, while a final order is reached before
any legal proceedings.

B. A settlement agreement involves fines and penalties, while a final order focuses on remedial
measures.

C. Asettlement agreement is legally binding, while a final order is voluntary.

D. Asettlement agreement is a voluntary agreement reached between the parties in an
enforcement action by RICO and may contain fines, corrective actions, or other remedies agreed
to by all parties.

Correct Answer: D

Feedback: While both settlement agreements and final orders may include fines, corrective actions, and
other disciplinary actions, a settlement agreement is entered into voluntarily by the licensee, whereas a
final order is issued after a formal hearing.
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Lesson 5: What Happens When Hawaii Licensees Receive a Complaint

| Got a Complaint!

If a licensee receives notice that a complaint has been made, the licensee must cooperate with the
investigation [Hawaii Administrative Rules (HAR) 16-99-3b)]. Often, RICO will ask the complainant to
write a letter to the licensee and copy RICO on the letter. As a licensee, if you ever receive such a letter,
it’s important to try to resolve the issue immediately.

Broker Repercussions and Disciplinary Actions

Not only can the Commission impose sanctions on a salesperson, but it can also sanction the broker if
the Commission finds that the broker knew about the salesperson’s actions. (Principal brokers may or
may not be named in the complaint against their licensee, but often are.) The Commission is also
permitted to publicize all sanctions.

Additionally, a licensing authority may impose conditions or limitations on a licensee's license after a
hearing has been conducted. If a condition or limitation on a licensee's license is violated, this could lead
to additional imposed sanctions. Unless otherwise provided by law, any fine imposed by the licensing
authority after a hearing will be $100 minimum per violation, and each day's violation may be deemed a
separate violation.

Source: HRS §436B-18

Consumer Transparency

Consumers can search for disciplinary actions and complaints history related to real estate licensees
through the Licensee Search/Complaints History/Business Registration tool provided by the Professional
and Vocational Licensing Branch of the State Department of Commerce and Consumer Affairs (DCCA).
This transparency ensures that consumers can make informed decisions when dealing with real estate
professionals.

Remember that filing a complaint is essential for maintaining the integrity of the real estate industry and
protecting consumers. If you have concerns, don’t hesitate to reach out to RICO and report any issues
you encounter.

Compliance Tips for Licensees

RICO would be very happy to never receive a complaint about a licensee allegedly violating license laws,
or to conduct a sweep and find everyone in compliance. In a perfect world, right? Because complaints
can be made without paying a fee, it’s easy for someone to anonymously make a complaint about a
licensee—and can do so just to be mean-spirited. That you can’t control. What you can control is your
professional activities and complying with all laws and rules. RICO published a helpful tip sheet,
“Compliance Tips for Professional and Vocational Licensees.” Highlights include:

e Do your best to resolve any customer or client disputes

e Create and keep good documentation for all of your transactions

e Schedule time to review laws and rules, and stay updated on newly added and revised ones
e Never help anyone do unlicensed work
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Those are just tips related to working in your profession, interacting with consumers. Additional tips
relate to information provided to the Commission, timely submissions of required applications, changes,
etc., and handling RICO complaints and any imposed disciplinary actions.

Go to RICO’s website to access its compliance tip document:
https://cca.hawaii.gov/rico/files/2021/04/Compliance-Tips.pdf.

Case Study — Aiding and Abetting

What does it mean to help someone do unlicensed work? Let’s consider two cases that were published
in the Commission’s August 2003 Bulletin related to aiding and abetting unlicensed persons. In the first
case, a brokerage firm served as property manager for an association of apartment owners. RICO alleged
that the respondents—the brokerage firm, a broker, and a salesperson—were in violation for hiring an
unlicensed tree-trimming service contractor to provide services for the property. Per the terms of a
settlement agreement, the respondents agreed to pay a $1,500 fine and make restitution to the
association of apartment owners in the amount of $2,733.57.

In the second case, RICO alleged that the respondent, a real estate broker, aided and abetted an
unlicensed contractor in performing activities requiring a license. The respondent agreed to pay a
$3,000 fine.

Now, why include cases from 2003? Because unfortunately, violations are a constant, and this is the kind
of feature article you might not want: being in the next Commission bulletin!

Source: REC Bulletin 08/03
Multiple Choice: What is a licensee required to do upon receiving notice of a complaint?

A. Ignore the complaint and await formal proceedings from the Commission.

B. Respond directly to the complainant without involving RICO.

C. Cooperate with the investigation and attempt to resolve the issue promptly.

D. Refuse to engage with the complainant until the Commission takes disciplinary action.

Correct Answer: C

Feedback: Licensees are required to cooperate with the investigation and attempt to resolve the issue
promptly upon receiving notice of a complaint.

Unit 3: Complaints, Compliance, and Claim Payments

Lesson 1: Top Complaints in Hawaii Real Estate

Common Complaints
Common complaints RICO receives are:

e Failing to report change of mailing address in a timely manner [licensees must do so within 10
days, per HAR §16-99-5)]

e Failing (on the principal broker's part) to release a licensee from employment or association
when asked [the principal broker must do so within 10 days of the request, per HAR §16-99-5

(d)]
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e Licensees handling transactions outside of the brokerage firm [related statutes that may apply
are HAR §16-99-4(i); and Hawaii Revised Statutes (HRS) §467-14(6), HRS §436B-19(7), and HRS
§436B-19(4)].

e Convictions for DUI [related statutes are HRS §436B-19(12) and HRS §436B-19(14] (Arrests need
not be reported as the individual has not been formally convicted)

e Judgments, liens, and disciplinary sanctions, including out-of-state for those licensees licensed in
another jurisdiction

Less Common Complaints
e Broker is absent and no appointment of a temporary broker in charge has been made [HAR §16-
99-3 (0)]
e Advertising using an unregistered name [HAR §16-99-5]
e Discrepancies in client trust fund accounts [HRS 467-14(16) and HAR §16-99-3(v); also, HRS
§436B-19(14)]

Short-Term Rental Management Issues
e Direct: Mismanagement of funds, management activity outside the brokerage firm
e Indirect: zoning, nonpayment of taxes, and whether violation of these will affect license
e Trending issues: unlicensed activity by online platforms and other providers; possible licensee
violations: aiding and abetting unlicensed activity [HRS §436B-19(6)]; accepting commissions or
compensation from someone who's not licensed [HRS §467-14(5)]

Licensee Obligations
Licensees should report other licensees doing illegal practices. However, licensees have a general
hesitation to initiate a complaint. HAR §16-99-3(b) states:

The licensee shall protect the public against fraud, misrepresentation, or unethical practices in the real
estate field. The licensee shall endeavor to eliminate any practices in the community which could be
damaging to the public or to the dignity and integrity of the real estate profession. The licensee shall
assist the Commission in its efforts to regulate the practices of brokers and salespersons in this State.

[Note “shall” in this section.]

Multiple Choice: Which of the following is a common complaint received by RICO regarding licensee
actions?

A. Failing to update their mailing address within a specified time frame
B. Reporting a change of email address promptly

C. Failing to update their phone number within 15 days

D. Reporting a change of office location within 30 days

Correct Answer: A

Feedback: Licensees failing to update their mailing address in a timely manner is a common complaint
received by RICO. This action is essential for communication and regulatory purposes.

Lesson 2: HI Real Estate Commission Bulletins
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Informational Bulletins

The Real Estate Branch (REB) supports the Commission in carrying out its responsibility for the
education, licensure, and discipline of real estate licensees, among other responsibilities—including
getting involved in court cases related to the real estate recovery fund. As part of the education support,
the REB publishes two quarterly bulletins: the Real Estate Commission Bulletin and the Hawaii
Condominium Bulletin.

Bulletins provide important updates, including legislative updates, Commission news, and hot topics.
You'll also find administrative actions, which provide summaries of cases, including RICO’s allegations,
the specific laws allegedly violated, and the sanctions imposed. It also includes the violator names.

Is the purpose to shame licensees for their wrongdoings? Perhaps it does serve as an extra item for
licensees to think about: “If | violate a licensing law, do | want my name and business to be highlighted
for all of my colleagues in the state (and anyone who has access to the Commission website) to see?”
But the key takeaway for all licensees is that, by reviewing the published administrative actions, you’ll
gain a better understanding of the real estate laws and rules and how RICO and the Commission
interpret those laws and rules. That way, you can avoid showing up in future Bulletins!

You should also be aware that if the Commission accepts RICO’s recommendations or the parties enter
into a settlement agreement to resolve the complaint, these documents are accessible by the public at
the following website:

DCCA OAH DECISION SEARCH

Q@ Search Decisions All ©

Search Decisions

Procurement Decisions

Search Tips

https://web3.dcca.hawaii.gov/oah/public/search

Advertising

Advertising is a frequent topic for discussion in the Bulletin and is also often cited as part of the violated
laws listed in many administrative actions. The current rules pertaining to real estate advertising and
promotional materials are specified in HAR 16-99-11. These include, but are not limited to:

e Disclose your status as a real estate licensee, regardless of license status
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e Only brokerage firms may abbreviate the business legal entity attached to the firm’s name

e Real estate licensees may not advertise using “For Sale by Owner” or any variation thereof

e Licensees may advertise in their legal name or license name

e Include the legal business name of your brokerage firm as registered with the Commission

e [f using your name on the ad, you must use your licensed name and your brokerage firm’s name
or sole proprietor trade name

e Use (S) to specify a salesperson’s license or (B) to specify a broker’s license

e For current members of the Hawaii Association of REALTORS®, the advertising must specify
whether they’re a REALTOR® (R) or a REALTOR®-Associate (RA)

RICO in Action — Where’s Waldo?

Want to know what RICO has been up to recently? Look no further than the most recent issue of the
Real Estate Commission Bulletin. In one case dated May 2023, RICO mailed a questionnaire to the
respondent’s address listed with the PVL to complete regarding client trust account information. The
respondent neither completed it nor contacted RICO, so RICO sent a letter to the respondent’s
brokerage firm’s address, again requesting completion of the questionnaire, with the same result. After
trying a third address with no response, RICO tried emailing the respondent, who responded and
completed the questionnaire. What had happened? The respondent had moved but hadn’t updated the
address with PVL.

The respondent was sanctioned with a fine of $750. Alleged violations included:

e HRS §436B-17

e HRS §436B-19(17)

e HAR §16-99-3(b) “The licensee shall assist the commission in its efforts to regulate the practices
of brokers and salespersons in this State.”

Lesson learned: A licensee’s most current mailing, business, and residential address must be filed with
the Commission and written notice must be provided within ten (10) days of any address change.

Source: REC Bulletin 08/23

RICO in Action — A Mixed Bag of Violations
RICO alleged that respondents engaged in dishonest practices while acting as brokers for the
complainant, in the sale of the complainant’s mother’s property.

e Sale delayed: The broker offered to purchase the property, then withdrew the offer two months
later.

e Occupancy and use without authorization: The broker spent weekends at the property during
the listing time up until the sale without authorization—and then misrepresented to the client
that no use or occupation took place without authorization.

e Failure to timely present an offer: The broker didn’t immediately transmit an offer to the
complainant.

e Representation issue: The respondent failed to promptly put into writing the agreements,
terms, and conditions that were discussed and agreed to.

e Nondisclosure of potential ethical conflict: The respondent failed to disclose a possible ethical
conflict when the respondent presented a draft purchase contract that included the respondent
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as one of the buyers, creating a dual agency situation while already engaged as exclusive listing
agent of the complainant.

Additionally, the broker rented personal real property to another complainant and was alleged to have
misrepresented the property, advertising it as a single family detached home when it’s a duplex
apartment. The respondents failed to provide timely written notice of the intention to keep part of the
security deposit, and failed to provide receipts and utility bills to support returning a fraction of the
deposit. The respondent was taken to small claims court and given a judgment of $12,045, which the
respondent failed to pay and subsequently had her bank account garnished for the amount owed. The
respondent also failed to provide written notice to the Commission within 30 days of the judgment.

The respondent was sanctioned with a fine of $12,000 and ordered to take eight hours of continuing
education. Alleged violations included:

e HRS §436B-19(2)(7)(8)(9)(17)
e HRS §467-14(1)(8)(13)(20)

e HAR §16-99-3(b)(f)(j)

e HRS §436B-16

Source: REC Bulletin 08/23

RICO in Action — Making a False Statement

The respondent was a salesperson who applied for a broker license and replied “yes” in response to an
application question related to outstanding tax obligations. Supporting documentation was provided to
prove that a tax repayment plan was in place. A conditional real estate broker license was granted,
which the respondent later sent the Commission a written request to remove the conditions because
the state tax obligations were being handled. The conditions were removed and the respondent became
principal broker for a brokerage.

Sounds like business as usual, right? But here’s what RICO alleged:

e Failure to disclose: The respondent failed to include on the application that there were
additional federal tax obligations. Portions of both tax obligations involved monies earned as a
real estate salesperson.

The respondent had claimed bankruptcy and thought that because both tax obligations were in the
bankruptcy payment plan, that the application information provided was accurate. Instead, the federal
tax lien should have been disclosed separately from the state tax lien.

The respondent was sanctioned with a fine of $1,500. Violations included:

e HRS §436B-19(17)
e HRS §467-14(13)
e HRS §467-20

e HRS §436B-16(a)

Source: REC Bulletin 05/21
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Failure to Disclose

Failure to disclose pertinent information is a recurring theme for many of the complaints brought by
RICO against licensees. This is especially true when a license is up for renewal and licensees forget that
their circumstances may have changed since their previous application or renewal. Here are the three
guestions on the renewal application that licensees must be sure to answer accurately:

1) Since you last filed an application (initial/renewal), has your license in this state or any other
jurisdiction been formally disciplined by the way of fine, suspension, restriction or revocation? Yes/ No

2) Are there any disciplinary actions pending against you in this state or any other jurisdiction? Yes/ No

3) Since you last filed an application (initial/renewal), have you been convicted of a crime in which the
conviction has not been annulled or expunged? Yes/No

Any “yes” response to these questions must be explained with detailed information and supporting
documents on a separate sheet attached to the application.

Multiple Choice: What is the primary purpose of the Real Estate Commission Bulletin and the Hawaii
Condominium Bulletin?

A. To advertise real estate listings and properties for sale

B. To provide legislative updates and Commission news to licensees
C. To promote real estate licensees' achievements and successes

D. To shame licensees for their wrongdoings

Correct Answer: B

Feedback: The bulletin’s primary purpose is to help keep licensees up to date on issues related to the
real estate profession.

Lesson 3: Unfair or Deceptive Acts or Practices

The Hawaii Revised Statues contain several chapters which focus on protecting consumers from unfair
and deceptive acts or practices by businesses. The most famous (or infamous, depending on your
perspective!) of these is contained in HRS §480-2, which states:

(a) Unfair methods of competition and unfair or deceptive acts or practices in the conduct of any
trade or commerce are unlawful.

This short statement has been found to have broad application to many types of transactions and
circumstances. The case notes that follow the statutory text reference over 100 cases in both state and
federal courts in which this section, along with others, was cited as having been violated. Also, injured
parties have the right of recovery of “threefold” the damages they sustained directly, plus reasonable
attorney’s fees and costs of the suit. [HRS §480-13(a)]

Section 480-2 goes on to state that a claim alleging a violation of chapter 480 must be brought directly
by the consumer as a plaintiff in a lawsuit, by the attorney general, or by the Office of Consumer
Protection’s director. Therefore, while RICO may not be directly involved, such a suit or in cases where a
statute expressly provides that a licensee who engages in certain conduct shall constitute an unfair and
deceptive trade practice with the meaning of chapter 480 (e.g., HRS §514E-11.1) could give RICO
grounds to investigate whether a license violation has occurred.
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Multiple Choice: Who may bring an action based on upon unfair or deceptive acts or practices?

A. Consumers, the Hawaii attorney general and/or the Hawaii Office of Consumer Protection
B. The Federal Trade Commission

C. RICO

D. Attorneys representing businesses

Correct Answer: A

Feedback: HRS §480-2 specifies that actions alleging of unfair and deceptive acts or practices may be
brought by consumers, the Hawaii attorney general and/or the Hawaii Office of Consumer Protection.

Lesson 4: The Hawaii Real Estate Recovery Fund

Hawaii Real Estate Recovery Fund

What if a licensee has to pay restitution to a consumer, but the licensee doesn’t have the funds? Is the
consumer out of luck? Not a chance. That’s what the Hawaii real estate recovery fund (RERF) is for. In a
nutshell, the fund helps compensate victims after they’ve been awarded a judgment against a licensee
but haven’t been paid. Consumers apply for relief from the fund, and the licensee repays any amount
paid out by the fund.

As you may recall, when an individual applies for a real estate license, a license fee is paid along with a
RERF fee that goes directly into the fund—Ilike insurance you never hope you’ll have to use.

Settlement Procedure Laws and Rules

The Commission may settle such claims against the real estate recovery fund (RERF). Settlement
procedures are outlined in HRS §467-16 through §467-19, and HAR §16-99-79. The complainant notifies
the Commission in writing simultaneously when filing a complaint in the court and beginning action for a
judgment against a real estate licensee. The notification should include the statutory notice, two copies
of the complaint and any pleadings filed with the courts. The Commission has no forms for claims to the
real estate recovery fund. The Commission can then use contracted attorneys to defend the action. The
attorneys represent the Commission, and not the aggrieved person.

Settlement Procedures Per the HI Revised Statutes

Per HRS §467-16, the Commission is tasked with establishing and maintaining a trust fund (serving as the
fund trustee). If a consumer has been awarded a judgment for fraud, deceit or misrepresentation in a
real estate transaction, and has exhausted other remedies to collect the award, the consumer can apply
to be paid from the fund.

Example

Celeste, a buyer, files a complaint against Malachi. A formal hearing is conducted, and it’s found that
Malachi is guilty of misrepresentation, resulting in significant losses to Celeste. She won a $15,000
award in civil court, but Malachi has no money, and errors and omissions policies don’t cover acts of
misrepresentation. Celeste can apply to be paid the awarded judgment from the RERF.

Quialifying for Recovery Fund Claim
To qualify for payment from the fund, the consumer must:
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¢ Not be a spouse of debtor, or the personal representative of the spouse

e Comply with all the requirements of the real estate recovery fund

e Obtain a judgment, stating the amount owed

e Make all reasonable efforts to collect the judgment from the debtor

e Where the licensee is a debtor in a bankruptcy proceeding, obtain an order from the bankruptcy
court declaring the judgment against the licensee to be non-dischargeable

The maximum amount a consumer can recover from the fund is $25,000 per transaction or $50,000 per
licensee.

Filing the Complaint with RICO
The Commission encourages complainants to also file a complaint with RICO for disciplinary action to be
taken against violators.

Settlement Procedures Per the HAR Administrative Rules
Per HAR §16-99-79, when the Commission must make payments out of the RERF based on a claim made
against a real estate licensee, there are certain procedures that must be followed.

Recovery Fun(d) Facts
Here are some highlights related to the recovery fund:

o Where does the money in the fund reside? With the Commission, in trust.

o Where does the money in the fund come from? From licensees. As stated, licensees pay an
extra fee to the fund upon obtaining their original license. If the fund contains less than
$350,000, the department of commerce and consumer affairs can assess every real estate
licensee an additional payment of $25 to the recovery fund.

o What happens to the licensee who can't pay the judgment award? The license of the real
estate broker or real estate salesperson is automatically terminated. That person is only eligible
to obtain a new license after five years and after the fee has been repaid in full, with interest.
Even after declaring bankruptcy, the licensee must repay the fund to have the license
reinstated. The debt to the fund isn’t dischargeable by bankruptcy (it survives).

o How long does the aggrieved person have to collect from the real estate recovery fund? The
aggrieved person has two years to file an action for a judgment that results in an order for
collection from the real estate recovery fund.

Multiple Choice: How much can a consumer recover from the Hawaii real estate recovery fund per
transaction?

A. $25,000
B. $50,000
C. $75,000
D. $100,000

Correct Answer: A

Feedback: A consumer can recover up to $25,000 from the Hawaii real estate recovery fund per
transaction.
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Lesson 5: Servicemember and Spouse License Portability

Servicemember License Portability

Imagine your spouse is a servicemember. Let’s say you got your real estate license in Alabama, where
you were most recently stationed, but your spouse was just given permanent change of state (PCS)
orders (or “you gotta move” in military parlance). Many servicemembers and their spouses have
experienced this in a variety of professions requiring a license. The Servicemembers Civil Relief Act
(SCRA) added a new provision in 2023, the “Portability of Professional Licenses of Servicemembers and
their Spouses.” All state licensing authorities must comply with this law, which is enforced by the U.S.
attorney general.

U.S. Department of Justice Guidance

The U.S. Department of Justice (DOJ) issued a notification letter to state licensing authorities, outlining
the specifics of the new professional license portability provision. If you’d like to read the notification
letter, visit https://www.justice.gov/opa/file/1305481/dI?inline.

The DOJ also issued a fact sheet that states what a licensee needs to qualify for license portability,
outlines frequently asked questions, and offers additional resources for servicepeople who require
assistance. If you’d like to review this fact sheet, go to
https://www.justice.gov/opa/file/1305496/dI?inline.

Five Criteria for Portability
Before unpacking that license and getting to work, the individual must first satisfy five criteria:

1. Relocation was somewhere outside of the issuing licensing authority’s jurisdiction and due to
military orders

Provide a copy of the orders to the licensing authority in the new jurisdiction

The license has been active during the two years immediately preceding the relocation

Be a licensee in good standing with the issuing licensing authority

Comply with the licensing authority in the new jurisdiction related to CE requirements,
standards of practice, and discipline

vk wne

If the five criteria are met, the license is considered valid for a similar position in the new state for the
duration of the military orders.

Portability Pros

The main pro for service members and/or their spouses who possess real estate licenses and receive
military orders to relocate to Hawaii, is that they won’t have to scramble to repeat the licensing process
for new licensees or hope to pick up a job in another field. Under the SCRA the service member and/or
spouse are not required to apply for licensure, don’t need to go through pre-licensing education, nor
must they take the state’s real estate licensing exam. Note: Portability is different from license
reciprocity, in which a licensee in one state may receive reciprocal licensing in states that offer
reciprocity if the licensee successfully passes the state portion of that state’s licensing exam.

Portability Cautions
Real estate brokers especially must be careful about licensees who exercise their right to license
portability. There’s no law that states brokers can’t require training in state laws and rules, or having the
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licensee shadow another licensee who has been through state licensing. Brokers will want to give careful
attention to transaction paperwork as these individuals are learning the state ropes.

Multiple Choice: What is the primary benefit of license portability for servicemembers and their
spouses?

A. They can avoid repeating the licensing process in the new state.
B. They are exempt from continuing education requirements.

C. They receive automatic reciprocity in all states.

D. They can negotiate higher commission rates.

Correct Answer: A

Feedback: License portability allows individuals to transfer their licenses to a new state without having
to go through the full licensing process again, saving time and effort. This provision does not exempt
them from continuing education requirements, provide automatic reciprocity in all states, or influence
commission rates.

Course Conclusion

RICO is the state agency that is responsible for responding to complaints and investigating violations of
Hawaii’s professional licensing laws and rules. Real estate licensees must be familiar with these laws and
rules to avoid intentional or unintentional violations which could result in fines or the suspension or
revocation of their real estate license.

The Real Estate Recovery Fund may serve as a source of relief for a consumer who suffers loss due to the
acts of a real estate licensee but cannot obtain relief after having exhausted other legal remedies
available through the judicial system. If a licensee causes a payment to be made from the recovery fund,
the licensee’s license is automatically terminated, and a new license cannot be issued for a period of five
years form the date of termination and the fund payment repaid with interest.

A new provision to the Servicemembers Civil Relief Act (SCRA) allows servicemembers and their spouse
to use their professional licenses when they relocate due to military orders. Specific criteria must be met
before servicemembers (or their spouse) may be considered valid in Hawaii for the duration of the
military orders. During this period, these licensees are required to comply with all Hawaii real estate
laws and rules and they and their broker could be held responsible for any violations of those laws and
rules.

41



COURSE AND INSTRUCTOR EVALUATION FORM

State of Hawaii — Real Estate Commission
335 Merchant Street, Room 333 Honolulu, HI 96813

YOUR HONEST AND SINCERE EVALUATION OF THIS COURSE HELPS ENSURE THAT OUR PROGRAMS
ARE OF THE HIGHEST CALIBER AND THAT THEY MEET OR EXCEED YOUR NEEDS. THANKS!

COURSE: DATE:
INSTRUCTOR:
RATING SCALE: 5- Outstanding
4- Good
3-  satisfactory
2-  Less than satisfactory
1- Poor
5 4 3 2 1 NA
1. Printed materials were well organized. O O O O O O
2. Printed materials were complete O O O O O O
Materials: 3. Printed materials were in appropriate numbers. O O O O O O
- 4. Visual materials were readable and good quality. O O O O O O
5. Covered subject(s) adequately. O O O O O O
6. Was a reasonable length. O O O O O O
Course: 7. Contributed to your knowledge and skills. O O O O O O
8. Related to your needs. O O O O O O
9. Knew subject thoroughly O O O O O O
10. Encouraged class participation O O O O O O
11. Made course requirements and objectives clear O O O O O O
Instructor: 12. Stayed on subject O O O O O O
13. Answered questions completely O O O O O O
14. Tolerated differences of opinion O O O O O O
15. How could the instructor improve class delivery?
Suggestions:
16. How could the course content or structure be improved?
17. If you could make one change to this course (or school) what would you add, subtract, or delete?

Please add any additional comments below:
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