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REAL ESTATE COMMISSION INFORMATIONAL NOTICE
NEW LICENSE APPLICANTS, LICENSE RENEWAL AND CONTINUING EDUCATION
REQUIREMENT
All real estate licenses must be renewed by the renewal application deadline, November 30, 2020. All real
estate licenses expire at the end of each even-numbered year, regardless of the initial date of licensure.
Submission of a complete renewal application, payment of fees, and for active licensees, completion of
continuing education courses, are required by the renewal application deadline to ensure the successful renewal
of licenses before January 1, 2021. Licenses not successfully renewed will be considered forfeited as of
January 1, 2021 and the licensee will not be able to conduct real estate activity or receive compensation.
If you are renewing your license on an active status, you must fulfill the mandatory continuing education
requirement prior to submitting your renewal application. For a new salesperson licensee with a new license
issued in 2020, see below – SALESPERSON APPLICANTS and SALESPERSON LICENSEES. If you are not
able to complete the continuing education requirement, your license may be renewed on an inactive status and
you may not conduct real estate activity or receive compensation. There is a $25.00 fee to change from inactive
status to active status, in addition to completion of the continuing education requirement.
SALESPERSON APPLICANTS and SALESPERSON LICENSEES:
•

If you apply for a new salesperson license before the end of 2020, you will have to pay license fees
twice in 2020. In addition to the fees you pay for your new license, you will have to pay renewal fees to
renew your license by November 30, 2020. Fees are not prorated and basically cover the cost of
processing, reviewing, and decision on the application.

•

All salesperson licensees must complete the continuing education requirement prior to the renewal
application deadline to successfully renew on an active status, unless you were issued a new
salesperson license during calendar year 2020 and renew your license by November 30, 2020. If you
were issued a new salesperson license in calendar year 2020 and renew your license by the renewal
application deadline, you will be deemed to have completed the equivalent to the continuing education
requirement and will not have to complete the continuing education requirement for this license
renewal.
- CONTINUED ON REVERSE -

•

If your new salesperson license application deadline is on or after December 31, 2020 and you do not
desire to be licensed as a salesperson in 2020, and the licensing renewal application period is in
effect, you may submit your complete salesperson license application during the renewal application
period and request that your new salesperson license be effective January 1, 2021. Please call for
specific information on this procedure. The aforementioned continuing education equivalency will not
be applicable if licensed in calendar year 2021.

BROKER APPLICANTS and BROKER LICENSEES:
•

All broker applicants and broker licensees must complete the continuing education requirement prior to
the renewal application deadline in order to successfully renew their salesperson or broker license on
an active status.

•

If your broker license application deadline is on or after December 31, 2020, and you do not desire to
be licensed as a broker in 2020, and you received the renewal application for your salesperson
license, you may submit your complete broker license application during the renewal application period
(must be received by November 30, 2020) and request that your salesperson license not be renewed
and the new broker license be effective January 1, 2021. This procedure does not excuse completion
of continuing education requirements for active licensees. Please call for specific information on this
procedure.

For more information, please contact our office at 586-2643, or visit our website at www.hawaii.gov/hirec.

THE LAW DOES NOT PROVIDE FOR: PRORATION OF FEES OR REFUND OR
CREDIT OF FEES PAID; EXTENSION OF TIME TO APPLY FOR LICENSE;
EXTENSION OF TIME TO RENEW A LICENSE.

This material can be made available for individuals with special needs. Please call the Senior Real Estate
Specialist at 586-2643 to submit your request.
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Caution and Disclaimer
▪ This course is intended to provide general information and is not a substitute for
obtaining legal advice or other competent professional assistance to address specific
circumstances. Because it will not contain subsequent law changes, readers are advised
to check current laws and rules to determine if any changes have occurred since
publication.
▪ The information and documents provided in this course are not intended to represent
the Real Estate Commission’s policy or opinions on any given topic.
▪ In all cases where references are made to specific sections of the Hawaii Revised
Statutes, the actual language as published in the Hawaii Revised Statutes shall control.

Unit 1: 2019 Real Estate Related Legislation
Lesson: Condominiums
Common Expense Payment Allocation - HB61, HD1, SD1, CD1
“The allocation of payments made by a condominium owner that are in excess of any common expenses
owed has been clarified. Condominium associations must apply common expense payments to common
expenses owed first, or to fines or fees if indicated by the payee.”
Effective: July 1, 2019.

Unit 1: 2019 Real Estate Related Legislation

At the end of this course, you will be asked to complete an evaluation of the course as a whole. As the
course progresses, please note items in both sections that you might wish to critique. Your candid and
constructive feedback will be appreciated by the instructor, course provider, and the Real Estate
Commission.
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Source: HB61, HD1, SD1, CD1
Link: https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=HB&billnumber=61&year=2019
Notice of Default and Mediation - SB551, SD1, HD2, CD1
“Requires associations to offer mediation with a notice of default and intention to foreclose. Clarifies
that the explicit grant of power of sale to associations is not required for the purposes of enforcing
association liens under the association alternate power of sale foreclosure process. Applies retroactively
to pending matters that arose prior to the effective date.”
Effective: upon governor’s approval.
Source: SB551, SD1, HD2, CD1
Link: https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=551
Update Public Reports - SB552, SD1, HD2, CD1
“Revives for one year specified sections of the repealed chapter HRS 514A to allow developers whose
condominium property regimes were issued an effective date pursuant to HRS sections 514A-40 and
514A-41 to update their public reports without revising any of the associated documents and have their
public reports and disclosure abstracts treated as non-expiring developer's public reports under part IV
of chapter HRS 514B. Clarifies that requirements regarding filing of public reports do not apply to duly
registered time share projects under certain conditions.”
Effective: July 1, 2019.
Source: SB552, SD1, HD2, CD1

Lesson: General Excise and Transient Accommodations Taxes
Transient Accommodations: Mandatory Resort Fees - SB380, SD1
“Imposes the transient accommodations tax on mandatory resort fees and requires that those fees be
included in gross rental or gross rental proceeds.” (Act 020)
Effective: April 23, 2019.
Source: SB380, SD1
Link: https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=380
Transient Accommodations: Hosting Platforms - SB1292, SD2, HD3
“Requires hosting platforms that collect fees for booking services to register as tax collection agents and
collect general excise tax (GET) and transient accommodations tax (TAT) for transient accommodation
bookings from operators and plan managers. Converts penalties for violation of TAT requirements from
misdemeanor to civil fines. Specifies that "transient accommodations" includes accommodations subject
to county regulations as such.”
Effective: upon governor’s approval.

Lesson: General Excise and Transient Accommodations Taxes

Link: https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=552
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Source: SB1292, SD2, HD3
Link: https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=1292
Lesson: Real Estate Licenses
Student Loans - SB385, SD1, HD2, CD1
“Repeals defaults on student loans, student loan repayment contracts, and scholarship contracts as
grounds for sanctioning professional and vocational licensees.”
Effective: upon governor’s approval.
Source: SB385, SD1, HD2, CD1
Link: https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=385
High School Education - SB770, SD1, HD1, CD1
“Requires a high school education or its equivalent as a condition for new applicants to obtain a license
as a real estate broker or real estate salesperson.”
Effective: July 1, 2020.
Source: SB770, SD1, HD1, CD1
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=770
Lesson: Contractor’s License Exception
Owner-Builder/Handyman Exception - SB767, SD1, HD1, CD1
“Raises the threshold under the contractor licensing law's handyman exemption from $1,000 to $1,500
and makes it applicable only to the cost of labor and materials.”
Effective: July 1, 2019.
Source: SB767, SD1, HD1, CD1
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=767
Unit 2: Regulation Overview and HRS Chapter 436B

False, Fraudulent, Deceptive Advertising, or Making Untruthful Statements
HRS §436B-19(2): Engaging in false, fraudulent, or deceptive advertising, or making untruthful or
improbable statements.
Example 1: Maddie is filling out a licensing application. She comes to the question, “During the past 20
years have you ever been convicted of a crime where there has not been an order annulling or
expunging the conviction?” About 15 years ago she was shopping during the holiday season and got into
a minor scuffle with someone over the last toy in stock that her daughter wanted. The other person

Lesson: Real Estate Licenses

Lesson: Licensing Sanctions
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involved in the altercation got a little bruise and made a big deal out of it, and Maddie was charged and
convicted for assault since injury was involved. Maddie decides to check “no” in response to the
conviction question since it happened so long ago and was made into a much bigger deal than it should
have been.
Example 2: Willie advertises a property as having a new roof, but that’s not an accurate representation.
Only a section of shingles was replaced due to some storm damage.
ACTIVITY
Aimee was anxious to create some new business, so she used her design know-how to create a series of
ads she intended to publish online, in social media, and in some local print publications. She wrote
fantastic quotes from fictitious clients (she was sure her clients would say these things about her one
day!), and included royalty-free images of lavish, expensive homes. Is there any issue with the leadgenerating tactics Aimee has created?
A.
B.
C.
D.

No, because she hasn’t specifically told a lie
Yes, because her ads are deceptive in nature
Yes, because she has fraudulently used royalty-free images
No, as long as she includes her brokerage firm’s legal name

Aiding and Abetting Unlicensed Persons
HRS §436B-19(6): Aiding and abetting an unlicensed person to directly or indirectly perform activities
requiring a license.
Example: Carson has a listing appointment. The potential seller is not sure about putting her house on
the market right now. Repairs are needed—some substantial—but she does not want to put a lot of
money into a property she is going to sell. On the other hand, she knows she will not get as good a price
if she does not do them. Carson wants the listing, so he tells her: “I have a friend who does this kind of
work and he can help you fix up your house before putting it on the market. I can get you a good deal if
you work with me.” Carson’s friend does not have a contractor’s license required to perform such work.
By referring the client to the unlicensed friend, the licensee has violated this section.

In the second case, RICO alleged that the respondent, a real estate broker, aided and abetted an
unlicensed contractor to perform activities requiring a license. The respondent agreed to pay a $3,000
fine.
Source: HIREC Bulletin 08/03
ACTIVITY
Tina and her husband Tim have gone into the housing business: Tina has her real estate license, and Tim
is handy, so she will rely on him to spruce up homes before she lists them. Tina has her first listing

Lesson: Licensing Sanctions

Case studies: Aiding and Abetting
The HIREC August 2003 Bulletin provided two cases related to aiding and abetting unlicensed persons. In
the first case, a brokerage firm served as property manager for an association of apartment owners.
RICO alleged that the respondents—the brokerage firm, a broker, and a salesperson—were in violation
for hiring an unlicensed tree-trimming service contractor to provide services for the property. Per the
terms of a settlement agreement, respondents agreed to pay a $1,500 fine and make restitution to the
association of apartment owners in the amount of $2,733.57.
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appointment. The home has electrical issues, so she tells the homeowner her husband is in the
contracting business and he can come over and fix the problem at no charge. Is there any problem in
this scenario?
A.
B.
C.
D.

Yes, Tim might be handy, but that doesn’t make him a contractor licensed to do electrical work.
Yes, Tim needs to charge for the services rendered to fix the electrical issue.
Yes, it is dishonest not to tell a homeowner he or she is the agent’s first listing appointment.
No, because Tina and Tim are not planning to charge for the contractor services.

Misconduct, Incompetence, and Gross Negligence
HRS §436B-19(7): Professional misconduct, incompetence, gross negligence, or manifest incapacity in
the practice of the licensed profession or vocation.
Case Study: Negligent Misrepresentation
What’s that odd odor? According to a licensee showing buyers a waterfront property, what they were
smelling was “sea air.”
Buyers purchased a home by the sea. While visiting the home prior to the purchase, the buyers noticed
a foul odor coming from one of the rooms. The agent, a dual agent for the parties involved, attributed
the odor as coming from the sea. After living with foul odors for two years, the buyers hired a contractor
who found that it wasn’t sea air they were smelling. The contractor discovered two things: a buried
septic tank and a buried oil tank, both of which were the cause of the smell.
The buyers sued the seller and the agent for breach of contract and for negligent and intentional
misrepresentation. Before the trial, a good faith settlement was reached between the buyers and the
agent for $275,000. The trial court found the seller vicariously liable for negligent misrepresentation by
the agent. The buyers weren’t awarded damages due to the good faith settlement. And because the
seller was found to be the prevailing party due to not being found guilty of breach of contract and
intentional misrepresentation, the seller was awarded attorney fees and costs.
The buyers appealed the decision based on the following:
The damage award was too low
The finding for the seller on the breach of contract claim
Not being permitted to rescind the sales contract
Entitled to attorney fees and costs

The appeals court found that broader damages are only available for intentional fraud, and the licensee
did not actually know of the tanks’ existence. The case was remanded to trial court to clarify how the
award amount had actually been calculated. The appeals court vacated the prevailing party
determination along with the attorney fee and cost awards to the seller. The judgment was otherwise
affirmed. The trial court had denied the claim for contract rescission because, among other reasons, the
buyers had noticed the odors pre-purchase and had moved forward anyway with the purchase.
Source: Fong vs. Sheridan.
ACTIVITY
What do you think the agent in the “sea air” case could have done to help from running afoul of the
buyers in such a situation?

Lesson: Licensing Sanctions

•
•
•
•
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A.
B.
C.
D.

The agent should have denied smelling anything anywhere on the property.
The agent should not have given an opinion but recommended an inspection.
If a home is near the water, then the agent was correct: they were smelling sea air.
The agent should have searched for the source of the smell to avoid a lawsuit.

Lesson: Failure to Comply with Law and Reporting of Convictions
Criminal Convictions
HRS §436B-19(14): Criminal conviction, whether by nolo contendere or otherwise, of a penal crime
directly related to the qualifications, functions, or duties of the licensed profession or vocation.
Case Study: Criminal Conviction
A licensee was convicted in Hawaii of operating a vehicle under the influence of an intoxicant. The
licensee reported the conviction in writing to the HIREC and was given an administrative fine of $500 for
the violation.
Source: HIREC Bulletin 02/19
ACTIVITY
If you are convicted of a crime, but it occurred on the mainland and not in Hawaii, what are you
required to do?
Report the conviction in writing to the HIREC
Nothing, because it happened outside of Hawaii
Surrender your license to the HIREC within 30 days
Since the HIREC has no way of finding out, you don’t have to worry about it

Using Unlicensed Persons for Licensure-Required Activities
HRS §436B-19(16): Employing, utilizing, or attempting to employ or utilize at any time any person not
licensed under the licensing laws where licensure is required.
Before reviewing the case study related to this statute, there’s one point to note: All licensees must
report any unprofessional conduct. A principal broker has 100% responsibility and liability for what goes
on in the brokerage firm. If the principal broker discovers improper activities occurred prior to joining or
after leaving a firm, as both a principal broker and a licensee, he or she has a duty to report it to RICO or
the HIREC. All licensees must report any unprofessional conduct.
Case Study: Using Unlicensed Persons for Licensure-Required Activities
A brokerage firm conducted a vacation rental business. The broker-respondent was designated as
principal broker from August 2007 to May 2009. In May 2007, a business checking “operating” account
and a client trust account were opened by the respondent-firm. There were only two authorized signers
for the operating account, but neither one was ever licensed as a real estate broker or as a salesperson
in Hawaii. These unlicensed persons regularly processed rent monies and security deposits through the
operating and client trust accounts.
Two renters reserved a vacation rental for October 2009, entering a rental agreement and paying for it
in full, with an initial credit card deposit of $657 and a check for the remaining balance of $2,271. The
check was deposited in the client trust account. In June, the broker-respondent sent the vacation
renters a letter stating the rental was no longer available due to a county ordinance and cease and

Lesson: Failure to Comply with Law and Reporting of Convictions

A.
B.
C.
D.
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desist order, and the business was ceasing operations and filing bankruptcy. In addition, there was no
plan to process refunds at that time. The renters were reimbursed the deposit by their credit card
company but did not receive the remaining balance from the broker-respondent. Another renter
reserved for October 2009 and paid a deposit of $1,488.86, which was reimbursed by his credit card
company since the respondent had gone out of business. This same scenario happened with several
more hopeful renters.
The broker-respondent was sanctioned with license revocation. Among a list of violations, the brokerrespondent was cited for HRS §436B-19(16) because unlicensed persons handled and managed deposits
into, and disbursements from, the client trust account without having the proper license.
Source: HIREC Bulletin 11/17.
ACTIVITY
How could the broker-respondent have avoided the violation of having unlicensed persons handling
trust moneys?
A. If the broker-respondent had returned the renters’ payments, the broker would not have been
caught.
B. The broker-respondent should have put her name on the client trust account and then could
permit the unlicensed persons to manage the account.
C. Only an operating account should have been used for rental deposits.
D. The broker-respondent should have told the unlicensed persons to no longer handle trust funds,
and reported it to the HIREC if they did not comply.

Unit 3: HRS Chapter 467 and Your Real Estate License
Lesson: Revocation, Suspension, and Fine
Misrepresentation and Fraudulent or Dishonest Dealings
HRS §467-14(1): Making any misrepresentation concerning any real estate transaction.

HRS §467-14(8): Engaging in any other conduct constituting fraudulent or dishonest dealings.
Case Study: Misrepresentation
A case alleging fraud and misrepresentation in a real estate transaction was brought against a real
estate company by buyers of a property. The buyers were drawn to a house with a garden lot next to it.
The MLS indicated that a total of three lots was included with the house, along with photos of the
garden, and the buyers’ salesperson also indicated the inclusion of all three lots. The buyers learned
within hours of closing that the garden lot wasn’t included, that the transaction was only for two lots,
not three. What happened? The sellers had already sold the garden lot a year prior to neighbors and the
listing agent hadn’t updated the MLS description and taken out the garden lot photos.
Based on this the buyers sued their salesperson and the sellers. The sellers, in turn, sued their listing
agent and his company. The buyers’ suit against their salesperson included a claim for fraud and

Lesson: Revocation, Suspension, and Fine

HRS §467-14(3): Pursuing a continued and flagrant course of misrepresentation, or, making false
promises through advertising or otherwise.
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negligent misrepresentation. The buyers’ believed their salesperson had failed to properly determine
what was being sold and made misrepresentations that led them to believe the garden lot was included
in the transaction. The salesperson believed the buyers had the required information to determine they
were only purchasing two lots. In the trial involving the salesperson, the buyers were awarded $100,000
in damages.
The buyers’ former salesperson appealed, stating that the plaintiffs had an obligation to investigate
information “that would have caused a reasonable buyer to question what was being purchased.” The
appeals court found the plaintiffs had met their burden of proving fraud and negligent
misrepresentation, including relying on their salesperson’s assertions regarding the garden lot’s
inclusion in the sale. The awarded damages were upheld by the appeals court.
Source: Briggs vs. Kidd & Leavy Real Estate Co.
ACTIVITY
What should the agent working with the garden lot-loving buyers have done in this situation?
A.
B.
C.
D.

Paid for a survey to be performed
Confirmed the listing information was accurate
Nothing, because the buyer is responsible for uncovering all property issues pre-purchase
Countersued, because too often buyers try to blame agents for everything

Proper Accounting for Money
HRS §467-14(7): Failing, within a reasonable time, to account for any moneys belonging to others that
may be in the licensee’s possession or under his or her control.
HRS §467-14(15): Commingling the money or other property of the licensee's principal with the
licensee's own money or other property.
HRS §467-14(16): Converting other people's moneys to the licensee's own use.

Source: HIREC Bulletin 02/19
ACTIVITY
In this failure to account situation, what should the respondents have done?
A.
B.
C.
D.

Countersued the tenants for wrongful claims and defamation of character
Immediately given back the security deposit as soon as the property was broom-swept clean
Advised the tenants as to approximately when to expect receipt of the deposit
Known the requirement for when a tenant’s security deposit must be returned

Maintaining Your Reputation
HRS §467-14(20): Failing to maintain a reputation for, or record of, competency, honesty, truthfulness,

Lesson: Revocation, Suspension, and Fine

Case Study: Failing to Account for Moneys Belonging to Others
Respondents (a broker-respondent and a firm-respondent) allegedly failed to return a security deposit
to tenants in a timely manner upon their vacating a property managed by the respondents. The violation
was for failing to account for moneys belonging to others. A fine of $1,000 was imposed.
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financial integrity, and fair dealing.
Case Study: Maintaining a Reputation for Competency, Honesty, Financial Integrity and Fair Dealing
A licensee-respondent was convicted of a DUI (driving under the influence) and fulfilled all convictionrelated, court-imposed terms and conditions. In addition to the DUI, though, the licensee-respondent
had liens filed against him between 2006 and 2011 by the Hawaii State Tax Department and the IRS
related to license activity. The respondent was fined $1,000.
Source: HIREC Bulletin 02/18.
ACTIVITY
Why was the licensee-respondent found to have violated HRS §467-14(20)?
A.
B.
C.
D.

For fulfilling the court-imposed terms and conditions of his conviction
For being convicted of DUI
For the liens filed over a number of years
For causing the administrative action of being assessed a $1,000 fine

Unit 4: HAR 16-99 Real Estate Brokers and Salespersons
Lesson: Prohibited Conduct
HAR §16-99-3(b): The licensee shall protect the public against fraud, misrepresentation, or unethical
practices in the real estate field. The licensee shall endeavor to eliminate any practices in the community
which could be damaging to the public or to the dignity and integrity of the real estate profession. The
licensee shall assist the commission in its efforts to regulate the practices of brokers and salespersons in
this State.
Case Study: Prohibited Conduct
The HIREC took administrative action in a case involving a real estate broker who entered into a
property management agreement to manage five properties for a property owner. The brokerrespondent never picked up the keys for the properties, nor responded to the property owner’s
attempts to connect via calls and emails. The property owner notified the broker that he was
terminating the agreement due to the broker’s unresponsiveness, and requested an accounting of any
moneys received. The property owner made multiple requests for the accounting, but the broker
provided nothing. The broker-respondent’s license was revoked for multiple violations, including HAR
§16-99-3(b), protecting the public against fraud, misrepresentation, and unethical practices.

ACTIVITY
When managing a property, if the owner repeatedly contacts you about something, what should you
do?
A.
B.
C.
D.

Ignore any requests or emails that are repetitive in nature.
Respond if, and when, you have enough time to devote to answering questions.
Do not respond until you have a resolution to any issue he or she brings up.
Handle whatever the issue is in a direct and timely manner.

Lesson: Prohibited Conduct

Source: HIREC Bulletin 02/19.
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Lesson: Prohibited Conduct
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Introduction to 2019 Hawaii Real Estate Core Course Part A
Course Introduction
Welcome!
Licensees intending to renew their license on an active status by the November 30 (even-numbered
years) renewal deadline must complete 20 hours of approved continuing education courses during the
biennium. The required continuing education hours include six (6) hours for the Real Estate Commission
(REC)-designated core courses and fourteen (14) hours of elective credit hours.
The core course is divided into two parts (Part A and Part B). Each part is, in turn, divided into two
sections. The first section covers the legal updates for the current year and the second section covers
one or more topics of current interest or importance to real estate licensees as determined by the REC.
This year’s Part A is entitled Protect Your License. Both parts may be taken either live in a classroom
setting or online. For more information, contact the Department of Commerce and Consumer Affairs’
Real Estate Branch at www.hawaii.gov/hirec.
Course Objectives
Upon completion of this course, you will be able to:
•
•
•
•

Identify real estate-related bills passed by the legislature in 2019.
Identify Hawaii laws in HRS Chapter 436B related to required conduct as a licensee.
Identify Hawaii real estate laws in HRS Chapter 467 governing conduct in real estate
practice.
Identify Hawaii administrative rules for ethical behavior in real estate practice.

Course Evaluation
At the end of this course, you will be asked to complete an evaluation of the course as a whole. As the
course progresses, please note items in both sections that you might wish to critique. Your candid and
constructive feedback will be appreciated by the instructor, course provider, and the Real Estate
Commission.
Caution and Disclaimer
1. This course is intended to provide general information and is not a substitute for obtaining
legal advice or other competent professional assistance to address specific circumstances.
Because it will not contain subsequent law changes, readers are advised to check current
laws and rules to determine if any changes have occurred since publication.
2. The information and documents provided in this course are not intended to represent the
Real Estate Commission’s policy or opinions on any given topic.
3. In all cases where references are made to specific sections of the Hawaii Revised Statutes,
the actual language as published in the Hawaii Revised Statutes shall control.
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Unit 1: 2019 Real Estate-Related Legislation
Introduction to Unit 1
Pursuant to the Real Estate Commission’s (REC's) objective of making licensees aware of each year’s
major real estate-related law changes, this unit lists bills that were passed by the Hawaii State
Legislature during the 2019 session and sent to the governor. Bills can become laws either by the
governor signing them or not vetoing them by the applicable deadline. If the governor vetoes a bill, it
will not become law unless the governor’s veto is overridden by the legislature.
Article III, Section 16 of the Hawaii State Constitution specifies that the governor has 10 days to consider
and act on bills presented 10 or more days before the adjournment of the legislature. If the bill is sent to
the governor fewer than 10 days either before or after the legislature adjourns, then the governor has
45 days to act on it. Saturdays, Sundays, holidays, and any days in which the legislature is in recess prior
to its adjournment are not counted in determining these time periods.
Bills that have become law at the time this manual is published are identified by an act number in
parentheses and in bold type. Those that were not yet law at publication will be updated when the
information becomes available.
The bills are grouped by topic, then broken down into subtopic with a brief description. The bills and the
committee reports and testimony relating to them can be viewed at the Hawaii Legislature’s
website: http://www.capitol.hawaii.gov.
Note: Each bill contains a provision stating when it will become effective. The date that a bill becomes
law may not be the date that the law will take effect.
Caution and Disclaimer
1. The impact of the bills is far-ranging, from possibly minimal to certain licensees in some areas of
real estate to significant to those practicing in others. The purpose of this section is not to
provide a detailed analysis of each bill, but to give licensees a general awareness of legislation
being enacted so that each person can take appropriate follow-up action.
2. This information is not intended to be a comprehensive, nor necessarily balanced, treatment of
any bill, nor is it to be construed as legal advice or necessarily reflective of the Real Estate
Commission’s policy or opinions on any of these measures.

Objectives for Unit 1
Upon completion of this unit, you’ll be able to:
•

Identify real estate-related bills passed by the legislature in 2019.
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Lesson: Condominiums
Common Expense Payment Allocation - HB61, HD1, SD1, CD1
“The allocation of payments made by a condominium owner that are in excess of any common expenses
owed has been clarified. Condominium associations must apply common expense payments to common
expenses owed first, or to fines or fees if indicated by the payee.”
Effective: July 1, 2019.
Source: HB61, HD1, SD1, CD1
Link: https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=HB&billnumber=61&year=2019
Notice of Default and Mediation - SB551, SD1, HD2, CD1
“Requires associations to offer mediation with a notice of default and intention to foreclose. Clarifies
that the explicit grant of power of sale to associations is not required for the purposes of enforcing
association liens under the association alternate power of sale foreclosure process. Applies retroactively
to pending matters that arose prior to the effective date.”
Effective: upon governor’s approval.
Source: SB551, SD1, HD2, CD1
Link: https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=551
Update Public Reports - SB552, SD1, HD2, CD1
“Revives for one year specified sections of the repealed chapter HRS 514A to allow developers whose
condominium property regimes were issued an effective date pursuant to HRS sections 514A-40 and
514A-41 to update their public reports without revising any of the associated documents and have their
public reports and disclosure abstracts treated as non-expiring developer's public reports under part IV
of chapter HRS 514B. Clarifies that requirements regarding filing of public reports do not apply to duly
registered time share projects under certain conditions.”
Effective: July 1, 2019.
Source: SB552, SD1, HD2, CD1
Link: https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=552
Other Legislation of Note
Relating to Condominiums – SB725, SD1 – “Specifies that a condominium association's proxies and
ballots may be destroyed ninety days, rather than thirty days, after an association meeting, unless the
election is contested, in which case the documents must be retained until resolution of the contested
election.” (Act 007)
Effective: April 12, 2019.
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=725
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Relating to Condominium Voting – SB1288, SD1 – “Permits a condominium board to direct the use of an
electronic voting device at any condominium association meeting regardless of whether a secret ballot is
used or required. Requires a condominium board to take reasonable steps to ensure secrecy and
integrity of the votes, and that an audit trail be available after the meeting.” (Act 014)
Effective: April 23, 2019.
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=1288
Lesson: General Excise and Transient Accommodations Taxes
Transient Accommodations: Mandatory Resort Fees - SB380, SD1
“Imposes the transient accommodations tax on mandatory resort fees and requires that those fees be
included in gross rental or gross rental proceeds.” (Act 020)
Effective: April 23, 2019.
Source: SB380, SD1
Link: https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=380
Transient Accommodations: Hosting Platforms - SB1292, SD2, HD3
“Requires hosting platforms that collect fees for booking services to register as tax collection agents and
collect general excise tax (GET) and transient accommodations tax (TAT) for transient accommodation
bookings from operators and plan managers. Converts penalties for violation of TAT requirements from
misdemeanor to civil fines. Specifies that "transient accommodations" includes accommodations subject
to county regulations as such.”
Effective: upon governor’s approval.
Source: SB1292, SD2, HD3
Link: https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=1292
Other Legislation of Interest
Taxation of Real Estate Investments Trusts – SB301, SD1, HD1, CD1 – “Disallows dividends paid
deduction for real estate investment trusts. Applies to taxable years beginning after 12/31/2019.
Sunsets 12/31/2023.”
Effective: upon governor’s approval.
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=301
Taxation – SB495, SD2, HD1 – “Creates a nexus standard for taxing out-of-state businesses on their
business income earned in Hawaii. Nexus is defined by the Department of Taxation as the activity
carried on by a seller in Hawaii which is sufficiently connected with the seller’s ability to establish or
maintain a market for its products in Hawaii.”
Effective: upon governor’s approval.
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https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=495
Lesson: Real Estate Licenses
Student Loans - SB385, SD1, HD2, CD1
“Repeals defaults on student loans, student loan repayment contracts, and scholarship contracts as
grounds for sanctioning professional and vocational licensees.”
Effective: upon governor’s approval.
Source: SB385, SD1, HD2, CD1
Link: https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=385
High School Education - SB770, SD1, HD1, CD1
“Requires a high school education or its equivalent as a condition for new applicants to obtain a license
as a real estate broker or real estate salesperson.”
Effective: July 1, 2020.
Source: SB770, SD1, HD1, CD1
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=770
Lesson: Contractor’s License Exception
Owner-Builder/Handyman Exception - SB767, SD1, HD1, CD1
“Raises the threshold under the contractor licensing law's handyman exemption from $1,000 to $1,500
and makes it applicable only to the cost of labor and materials.”
Effective: July 1, 2019.
Source: SB767, SD1, HD1, CD1
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=767
Lesson: Other Legislation of Interest
Property, Housing, Historic Preservation
Housing – HB820, HD1, SD1 CD1 – “Requires the Hawaii Housing Finance and Development Corporation
to study and formulate a plan to implement an ALOHA homes program to provide low-cost, high-density
leasehold homes for sale to Hawaii residents on state-owned lands within a one-half mile radius of a
public transit station. Appropriates moneys.”
Effective: July 1, 2019.
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=HB&billnumber=820
Private Property – SB464, SD2 – “Authorizes a property owner or agent to enter adjacent property with
albizia trees under certain conditions, including consulting with a tree arborist and providing written
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notice, to control albizia trees before they become hazardous. Provides a defense to criminal
prosecution.” (Act 013)
Effective: July 1, 2019.
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=464
Historic Preservation – SB1394, SD2, HD2, CD1 – “Establishes a historic preservation income tax credit.”
Effective: July 1, 2019.
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=1394
Miscellaneous Legislation
Invasive Species – HB201, HD1, SD1 – “Clarifies that a state department that is a member of the invasive
species council, counties, and its employees and authorized agents, have authority to enter private
property to control and eradicate invasive species when there is a reasonable suspicion that invasive
species are present on the property.”
Effective: July 1, 2019.
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=HB&billnumber=201
Solar Energy Devices – SB272, HD2, CD1 – “Clarifies the conditions under which condominium unit
owners can install solar energy devices. Amends the definition of "solar energy devices" to include
building-applied and building-integrated photovoltaics and to exclude passive solar skylights and
windows.”
Effective: upon governor’s approval.
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=272&year=2019
Agricultural Lands – SB381, SD2, HD1, CD1 – “Directs the Office of Planning, Land Use Commission, Real
Estate Commission, and Honolulu Department of Planning and Permitting to study land subdivision and
condominium property regime laws related to agricultural land and report findings and
recommendations to the Legislature. Requires the counties to adopt supplemental rules on
condominium property regimes, including those that involve agricultural lands.”
Effective: upon governor’s approval.
https://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=381
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Unit 2: Regulation Overview and HRS Chapter 436B
Introduction to Unit 2
Industries serving consumers are highly regulated. That includes the real estate industry. All licensees in
regulated industries should be familiar with Hawaii’s regulatory foundation along with the laws, rules,
and regulations that govern their daily business practice. You as a licensee need to know where the legal
and ethical lines are so you don’t cross them and endanger your license. It all begins with the
Professional and Vocational Licensing Act.
Objectives for Unit 2
Upon completion of this unit, you’ll be able to:
•

Identify Hawaii laws in HRS Chapter 436B related to required conduct as a licensee.

Lesson: Hawaii’s Regulatory Foundation of Licensed Professions
Regulation of Hawaii Real Estate Licensees
The real estate profession is a highly regulated industry. Real estate professionals are required to qualify
and apply for licensure, and maintain good standing through appropriate conduct and compliance with
all laws, rules, and regulations found in:
•
•
•

Hawaii Revised Statutes, Chapter 436B (HRS 436B)
Hawaii Revised Statutes, Chapter 467 (HRS 467)
Hawaii Administrative Rules, Title 16, Chapter 99 (HAR 16-99)

HRS Chapter 436B Overview
Hawaii Revised Statutes (HRS) Chapter 436B is the Professional and Vocational Licensing Act. This
chapter’s provisions are applicable to the professions and vocations the licensing authority is required
by law to regulate, which includes the real estate profession. The Real Estate Branch (REB) is part of the
Professional and Vocational Licensing Division.
An industry is regulated for one reason: consumer protection. Chapter 436B expressly states that the
intention behind the chapter’s implementation is “to protect the health, safety, and welfare of
consumers of services provided by a profession or vocation regulated by the licensing authority.”
Consumers can lodge a complaint for any alleged harmful business practices to a profession’s regulatory
board. For real estate licensees, the Hawaii Real Estate Commission (HIREC) is the licensing authority
and as such, is the regulatory board.
HRS §436B-3 states that the laws and rules for a specific profession take precedence over Chapter 436B,
which governs all regulated professions. The only exception is when a profession’s laws and rules don’t
address an issue. In such an event, Chapter 436B applies. For example, real estate licensees are subject
to HRS Chapter 467 and HAR 16-99, the statute and administrative rules specific to real brokers and
salespersons. If an issue occurs and the real estate-specific chapter or rules doesn’t address the issue,
then HRS 436B applies.
Source: HRS §436B-3.
General Definition Review
Let’s review some definitions provided in HRS Chapter 436B:
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•

The licensing authority is defined as the director of commerce and consumer affairs, or any
licensing board or commission under the director’s administrative control.
• The board is defined as any board or commission created and authorized by statute to issue a
professional or vocational license.
• A license is the permission given to engage in a profession or vocation granted by the applicable
licensing authority to a person who has satisfied every licensure requirement.
• A licensee is the person in whose name the licensing authority grants a license.
• Forfeit or forfeiture is the immediate, automatic termination or cancellation of a board-issued
license without any prior consultation with the licensee due to his or her voluntary or
involuntary failure to comply with license maintenance or renewal requirements.
• Reinstate or reinstatement is the permission to engage in a profession or vocation granted by
the applicable licensing authority to a person whose license has been previously suspended.
• Restore or restoration is the permission to engage in a profession or vocation granted by the
applicable licensing authority to a person whose license has been previously forfeited.
Source: HRS §436B-2.
Powers and Duties of Licensing Authority
A licensing authority has a broad scope of powers and duties to carry out its regulatory mandates. To get
an idea of that scope, let’s take a quick trip through HRS §436B-7:
In addition to any other powers and duties authorized by law, each licensing authority may:
1. Adopt, amend, or repeal rules, issue declaratory rulings or informal non-binding interpretations, and
conduct contested case proceedings pursuant to chapter 91
2. Grant, deny, convert, forfeit, renew, reinstate or restore licenses, including the issuance of conditional
licenses
3. Revoke, suspend, or otherwise limit the license of any licensee for any violation of the provisions in this
chapter, the licensing laws, or any rule or order of the licensing authority
4. Develop requirements for licensure through the applicable licensing laws or rules
5. Investigate and conduct hearings regarding any violation of this chapter, the licensing laws, and any
rule or order of the licensing authority
6. Monitor the scope of practice of the profession or vocation regulated by the licensing authority
7. Prepare, administer, and grade examinations; provided that the licensing authority may contract with
a testing agency to provide those services, and the licensing authority may also reserve the right to
modify, amend, change, or regrade the examination
8. Create fact-finding committees which may make recommendations to the licensing authority for its
deliberations
9. Contract with qualified persons including investigators who may be exempt from chapters 76 and 77
and who shall assist the licensing authority in exercising its powers and duties, and
10. Subpoena witnesses and documents, administer oaths, and receive affidavits and oral testimony,
including telephonic communications, and do any and all things necessary or incidental to the exercise of
the licensing authority's power and duties, including the authority to conduct contested case proceedings
under chapter 91.
Source: HRS §436B-7.
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Regulated Industries Complaints Office
You may have heard the name RICO and wondered “Who’s RICO?” RICO is actually not a “who” but a
“what.” RICO stands for the Regulated Industries Complaints Office and is a partner agency of the
Professional and Vocational Licensing Division. RICO comes under the Department of Commerce and
Consumer Affairs (DCCA), and its mission is to enforce licensing laws. Complaints of alleged violations,
such as licensee misconduct and unlicensed activity are brought to RICO, which then investigates and
recommends any sanctions to HIREC. HIREC reviews such recommendations and has the final approval
authority over any disciplinary actions, which can range from imposing a fine to suspending or revoking
a real estate license or a combination of actions. Licensees must cooperate with the investigation of any
complaint.

Complaint is Filed

RICO Does
Investigation and
Recommendation

HIREC Reviews
and Decides on
Any Disciplinary
Action

Source: cca.hawaii.gov/rico
Lesson: Licensee Reporting Requirements
Notice of Judgments
A licensee must provide written notice within 30 days to the licensing authority (HIREC) of any
judgment, award, disciplinary sanction, order, or other determination when the licensee is civilly,
criminally, or otherwise liable for any personal injury, property damage, or loss caused by the licensee’s
conduct in the practice of the licensee’s profession or vocation. A licensee must give notice of such
determinations made in other jurisdictions, as well. Items to report include driving under the influence
(DUI), tax lien, foreclosure, and bankruptcy.
Source: HRS §436B-16.
Notice of Penalties
In addition to any other legal penalties, if a licensee fails to provide written notice within 30 days to the
licensing authority (HIREC), he or she is in violation and subject to a fine as follows:
• 1st violation - $100 (minimum)
• 2nd violation - $250 to $500
• Subsequent violations - $500 to $1,000
Anyone who engages in a license-required activity without the required license, or who uses any word,
title, or representation to imply that he or she is appropriately licensed will be guilty of a criminal
misdemeanor. Each day of unlicensed activity is a separate offense.
This would not apply to a licensee who unintentionally fails to maintain licensing requirements and who
subsequently corrects the failure so that there was no lapse in licensure.
Source: HRS §436B-16, HRS §436B-27(b).
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Lesson: Licensing Sanctions: Complaints and Causes for Disciplinary Action
Consumer Complaints
HRS §92-17 provides the procedures and remedies for consumer complaints. For the real estate
industry, when the licensing board receives a written complaint or an investigation report
establishing an alleged violation of a law or rule, the board must notify the licensee of the charge. If
the alleged charge cannot be settled on an informal basis, the board must conduct a hearing. If it is
found that a violation did occur, the board has the following remedies for relief:

1. Refund the money paid for services
2. Correct the work done to provide services
3. Revoke the licensee’s permit or license
4. Suspend the licensee’s permit or license
5. Impose a fine
6. Any other reasonable means of securing relief the board determines
Note: If registered or certified mail delivery is unsuccessful because your on-file address is incorrect,
you may also be assessed a penalty for any costs the board incurred for publishing the hearing
notice required to ensure notification of the charge.
Source: HRS §92-17.
Disciplinary Action
In addition to the licensing sanctions or remedies under HRS §92-17, a licensing authority may also
impose conditions or limitations on a licensee's license after a hearing has been conducted. If a
condition or limitation on a licensee's license is violated, this could lead to additional imposed
sanctions. Unless otherwise provided by law, any fine imposed by the licensing authority after a
hearing will be $100 minimum per violation, and each day's violation may be deemed a separate
violation.

Source: HRS §436B-18.
Grounds for Licensure Sanctions
A licensing authority may refuse to renew, reinstate or restore, or may deny, revoke, suspend, or place a
condition on a license. Grounds for such action would be for any one of the 17 (or combination) licensee
or applicant acts or conditions listed in HRS §436B-19. We will review each one.
Source: HRS §436B-19.
Failure to Qualify for Granting a License
HRS §436B-19(1): Failure to meet or maintain the conditions and requirements necessary to qualify for
the granting of a license.
Failing to meet or maintain what is required to qualify for a license can cover a pretty broad scope. To
be granted a license, you must first meet the required qualifications, which you initially went through in
getting your license. The HIREC will only grant licenses to those individuals who have reputations for
competency, honesty, truthfulness, financial integrity, and fair dealing. Once you have your license, you
must uphold your reputation to continue to qualify for renewal, etc.
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In addition, you must maintain the license, which includes fulfilling the continuing education
requirements and remaining affiliated with a broker.
False, Fraudulent, Deceptive Advertising, or Making Untruthful Statements
HRS §436B-19(2): Engaging in false, fraudulent, or deceptive advertising, or making untruthful or
improbable statements.
Your advertisements and promotional materials must be truthful. Hawaii license law also requires you to
follow some additional advertising rules per HAR §16-99-11 which will be covered in an upcoming unit.
Let’s look closer at “truth in advertising.” To protect consumers from misleading or fraudulent
advertising techniques, the Federal Trade Commission (FTC) has enacted rules to encourage truthful,
non-deceptive, and fair advertising. It requires advertisers to have evidence to back up any claims made.
Deceptive ads: According to the FTC’s Deception Policy Statement, a deceptive ad is one that either
contains a statement or omits information that is likely to mislead reasonable consumers and material,
meaning important to the consumer’s decision whether or not to buy.
Unfair ads: According to the FTC’s Unfairness Policy Statement, an unfair ad can be either an ad or
business practice that causes or is likely to cause substantial, unavoidable consumer injury and isn’t
outweighed by the benefit to consumers.
Real estate ads should not mislead or contain factual errors. They should also avoid making
unsubstantiated claims. For instance, there’s no way to substantiate the claim, “This home is located in a
neighborhood that will appreciate at twice the rate of surrounding neighborhoods.” Out-of-date
information is false information. Keep online listing information (and online sources of that information)
current. The public should be able to assume that the information provided in the online listing is
accurate. This principle applies to all forms of advertising or marketing media.
Examples of False Advertising or Making Untruthful Statements
Example 1: Maddie is filling out a licensing application. She comes to the question, “During the past 20
years have you ever been convicted of a crime where there has not been an order annulling or
expunging the conviction?” About 15 years ago she was shopping during the holiday season and got into
a minor scuffle with someone over the last toy in stock that her daughter wanted. The other person
involved in the altercation got a little bruise and made a big deal out of it, and Maddie was charged and
convicted for assault since injury was involved. Maddie decides to check “no” in response to the
conviction question since it happened so long ago and was made into a much bigger deal than it should
have been.
Example 2: Willie advertises a property as having a new roof, but that’s not an accurate representation.
Only a section of shingles was replaced due to some storm damage.
Drug Use
HRS §436B-19(3): Being addicted to, dependent on, or a habitual user of a narcotic, barbiturate,
amphetamine, hallucinogen, opium, or cocaine, or other drugs or derivatives of a similar nature.
The use of illicit drugs is illegal and therefore not in alignment with integrity, character, and good
reputation.
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Practicing While Impaired
HRS §436B-19(4): Practicing the licensed profession or vocation while impaired by alcohol, drugs,
physical disability, or mental instability.
Consider the serious nature of an investment in real estate for either personal or business use. Now
consider someone negotiating on your behalf or having access to your personal information who is
unstable or impaired by a drug addiction. This could lead to serious negative consequences in a
transaction.
Lesson: Licensing Sanctions: Fraud, Misrepresentation and Unprofessionalism
Procuring a License through Fraud, Misrepresentation, or Deceit
HRS §436B-19(5): Procuring a license through fraud, misrepresentation, or deceit.
If you are confused about the difference between fraud and misrepresentation, you are not alone. It is
easy to mix up the two. Let’s take a closer look at the definitions.
Fraud is an intentionally deceptive act. In the context of the law, in a fraud-related lawsuit, the plaintiff
must prove intentional deceit on the defendant’s part by attempting to show that the defendant
intentionally made a false statement or intentionally withheld information in order to deceive. Usually, if
a defendant made a false material representation to the plaintiff, the defendant either knew it was false
or made it recklessly.
Claims of fraud are not as frequently pursued as are claims of misrepresentation, because it is difficult to
prove intent. With misrepresentation, plaintiffs in a lawsuit do not have to prove that the defendant
intended to deceive them, only that the defendant either knew or should have known the statement
was false.
The primary difference between the two is in the intent. Fraud is an intentional act. By law and by
definition, it is impossible to accidentally commit fraud. Misrepresentation, however, may be
intentional or unintentional.
Obtaining a license based on dishonest, misrepresented and/or fraudulent information should speak for
itself: This is not the type of conduct with which professionals in the real estate industry or the HIREC
would want to be associated. There is no scenario in which getting a license to practice real estate in
such a way would be acceptable. Dishonesty is never a good policy.
Case Study: Procuring a License through Deceit
In reviewing the HIREC bulletins’ administrative actions section, you will find ample examples of
licensees who fail to report criminal convictions and therefore obtain or renew a license by deceit. In
one example, a licensee made initial application for a real estate salesperson’s license in October 2015.
To the application question, “During the past 20 years have you ever been convicted of a crime where
there has not been an order annulling or expunging the conviction,” she answered “no.” However, in
November 2010, she had been convicted of operating a vehicle under the influence of an intoxicant. She
admitted in a hearing that she did answer “no” on the application, but was not aware that such a
conviction was a crime. She was fined $1,000. Of the various violations cited, she was found to be in
violation of procuring a license through fraud, misrepresentation, or deceit. [HIREC Bulletin 02/19]
In another example, a licensee was convicted years prior of operating a vehicle under the influence of an
intoxicant. While he had performed all court-ordered terms related to the conviction, he failed to report
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the conviction when answering the licensing renewal question that asks about having any criminal
convictions. The violation resulted in his voluntary surrender of license. [HIREC Bulletin 11/18]
Aiding and Abetting Unlicensed Persons
HRS §436B-19(6): Aiding and abetting an unlicensed person to directly or indirectly perform activities
requiring a license.
The purpose of this section is to prohibit licensees from helping anyone who is unlicensed to do things
requiring a license. The classic example is a real estate agent telling a client, “Hey, I have a friend who
does this kind of work and he can help you fix up your house before putting it on the market.” However,
this friend does not have a contractor’s license required to perform such work. By referring the client to
the unlicensed friend, the licensee has violated this section.
Example: Carson has a listing appointment. The potential seller is not sure about putting her house on
the market right now. Repairs are needed—some substantial—but she does not want to put a lot of
money into a property she is going to sell. On the other hand, she knows she will not get as good a price
if she does not do them. Carson wants the listing, so he tells her: “I have a friend who does this kind of
work and he can help you fix up your house before putting it on the market. I can get you a good deal if
you work with me.” Carson’s friend does not have a contractor’s license required to perform such work.
By referring the client to the unlicensed friend, the licensee has violated this section.
Case Studies: Aiding and Abetting
The HIREC August 2003 Bulletin provided two cases related to aiding and abetting unlicensed persons. In
the first case, a brokerage firm served as property manager for an association of apartment owners.
RICO alleged that the respondents—the brokerage firm, a broker, and a salesperson—were in violation
for hiring an unlicensed tree-trimming service contractor to provide services for the property. Per the
terms of a settlement agreement, respondents agreed to pay a $1,500 fine and make restitution to the
association of apartment owners in the amount of $2,733.57.
In the second case, RICO alleged that the respondent, a real estate broker, aided and abetted an
unlicensed contractor to perform activities requiring a license. The respondent agreed to pay a $3,000
fine.
Source: HIREC Bulletin 08/03
Misconduct, Incompetence, and Gross Negligence
HRS §436B-19(7): Professional misconduct, incompetence, gross negligence, or manifest incapacity in
the practice of the licensed profession or vocation.
As a real estate licensee, you are expected to fulfill the duty of reasonable skill and care, which means
providing services to consumers competently and professionally. Consumers can assume you have skill
and expertise in real estate matters, but cannot assume expertise beyond this scope. In other words,
you are not an attorney, a home inspector, or a lender, and cannot act in those capacities to provide
legal, inspection, or financial advice. Doing so without the required competence is a violation.
Case Study: History of Unprofessionalism Impacts License Application
An application for a salesperson’s license was denied to a licensee, who then exercised her right to
challenge the decision and appealed, requesting an administrative hearing. Years prior to her denied
application, she had been sued, along with her broker and another agent. The jury had found the
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licensee liable for fraudulent misrepresentation or fraudulent concealment, with the judgment affirmed
by the Hawaii Supreme Court. At that time, HIREC ordered the licensee’s license be suspended for one
year.
What later became an issue leading to this licensee’s application being denied was her statement that
she would not have done anything differently. So, HIREC’s decision was based on the lawsuit’s fraud
claim and also on the licensee having no regrets and having a willingness to do the same actions again.
The licensee had blamed the court’s adverse findings on the jurors’ lack of real estate experience and
her attorney’s representation. HIREC was concerned that the licensee would repeat the very conduct
that had led to the lawsuit due to her lack of insight into the seriousness of her previous conduct. HIREC
noted that the licensee failed to appreciate a licensee’s responsibilities as related to the case (which
involved obtaining an actual appraised value of a property rather than just the appraised value of a
comparable condominium unit). The licensee’s application for license was ordered denied based on HRS
§§436B-19(7), (8), (9) and (12).
Source: HIREC Bulletin 5/15.
Case Study: Negligent Misrepresentation
What is that odd odor? According to a licensee showing buyers a waterfront property, what they were
smelling was “sea air.”
Buyers purchased a home by the sea. While visiting the home prior to the purchase, the buyers noticed
a foul odor coming from one of the rooms. The agent, a dual agent for the parties involved, attributed
the odor as coming from the sea. After living with foul odors for two years, the buyers hired a contractor
who found that it wasn’t sea air they were smelling. The contractor discovered two things: a buried
septic tank and a buried oil tank, both of which were the cause of the smell.
The buyers sued the seller and the agent for breach of contract and for negligent and intentional
misrepresentation. Before the trial, a good faith settlement was reached between the buyers and the
agent for $275,000. The trial court found the seller vicariously liable for negligent misrepresentation by
the agent. The buyers were not awarded damages due to the good faith settlement. And because the
seller was found to be the prevailing party due to not being found guilty of breach of contract and
intentional misrepresentation, the seller was awarded attorney fees and costs.
The buyers appealed the decision based on the following:
•
•
•
•

The damage award was too low
The finding for the seller on the breach of contract claim
Not being permitted to rescind the sales contract
Entitled to attorney fees and costs

The appeals court found that broader damages are only available for intentional fraud, and the licensee
did not actually know of the tanks’ existence. The case was remanded to trial court to clarify how the
award amount had actually been calculated. The appeals court vacated the prevailing party
determination along with the attorney fee and cost awards to the seller. The judgment was otherwise
affirmed. The trial court had denied the claim for contract rescission because, among other reasons, the
buyers had noticed the odors pre-purchase and had moved forward anyway with the purchase.
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Source: Fong vs. Sheridan.
Negative Track Record
HRS §436B-19(8): Failure to maintain a record or history of competency, trustworthiness, fair dealing,
and financial integrity.
HIREC will deny applicants for licensing if there is evidence of a licensee having a record for
incompetence, untrustworthiness, unfair dealing, and/or financial non-integrity.
Lesson: Unethical Conduct and Injury to the Public
Conduct Contrary to Ethics Standards
HRS §436B-19(9): Conduct or practice contrary to recognized standards of ethics for the licensed
profession or vocation.
Unethical practices and/or conduct that bring down the profession’s reputation will not be tolerated by
HIREC. Along these lines, Article 11 of the National Association of REALTORS® (NAR) Code of Ethics
outlines real estate expertise about which the public can reasonably expect you to be knowledgeable.
Article 11 of the NAR Code of Ethics (COE) states:
The services which REALTORS® provide to their clients and customers shall conform to the standards of
practice and competence which are reasonably expected in the specific real estate disciplines in which
they engage; specifically, residential real estate brokerage, real property management, commercial and
industrial real estate brokerage, land brokerage, real estate appraisal, real estate counseling, real estate
syndication, real estate auction, and international real estate. REALTORS® shall not undertake to provide
specialized professional services concerning a type of property or service that is outside their field of
competence unless they engage the assistance of one who is competent on such types of property or
service, or unless the facts are fully disclosed to the client. Any persons engaged to provide such
assistance shall be so identified to the client and their contribution to the assignment should be set forth.
If you do not have the level of competence or experience required of the transaction, disclose this to the
client. For example, let’s say a friend refers Amy to you—she is interested in “buying something.” When
you call her for details, Amy says she is in the market for a commercial building to open a hair salon. A
structure is a structure, right? How hard can it be? No. This is not a situation where you can learn as you
go! It is better to be upfront and let Amy know you are not familiar with commercial properties. An
option would be to team up with an agent who has commercial experience and learn alongside him or
her during the transaction. Otherwise, you are not providing a service to the client of reasonable skill
and care and this would put your license at risk.
Conduct Contrary to Ethics Standards and the HIREC
How can a licensee put his or her license at risk? HIREC’s grounds for refusal to renew, reinstate, or
restore and for revocation, suspension, denial, or condition of a license include, per §436B-19(9),
includes any conduct or practice that is contrary to recognized standards of ethics for the licensed
profession or vocation.
Michael Pang, Chair of the HIREC, stated in the November 2018 issue of the HIREC bulletin:
REALTOR® boards/associations can sanction their members for violations of NAR’s Code of Ethics which
could include anything from a letter of warning or reprimand, to fines, suspension or expulsion from the
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boards/associations. This would not directly affect a real estate license with the HIREC, unless a separate
complaint was filed directly with RICO. However, real estate licensees that are not members of the
REALTOR® boards/associations can still be held accountable for the standards set forth in NAR’s Code of
Ethics.
Source: HRS §436B-19; HIREC Bulletin 11/18.
Note: While membership in the local REALTORS® association isn’t mandatory, becoming a member and
using the registered designation of REALTOR® is a mark of professionalism and commitment to ethical
standards. Also, such standards inform every real estate professional’s practice, whether or not you’re a
REALTOR®.
Violating a License Condition
HRS §436B-19(10): Violating any condition or limitation upon which a conditional or temporary license
was issued.
HIREC will issue a conditional license when a licensee is subject to an ongoing legal obligation. Examples
where a condition or limitation may be placed on a license include successfully completing parole or
probation, satisfying a payment plan as part of a judgment or imposed by a government agency such as
the IRS, or confirming release of a lien.
Causing Injury to the Public
HRS §436B-19(11): Engaging in business under a past or present license issued pursuant to the
licensing laws, in a manner causing injury to one or more members of the public.
Lesson: Failure to Comply with Law and Reporting of Convictions
Failure to Comply with Law
HRS §436B-19(12): Failure to comply, observe, or adhere to any law in a manner such that the
licensing authority deems the applicant or holder to be an unfit or improper person to hold a license.
Disciplinary Action by Another Agency
HRS §436B-19(13): Revocation suspension, or other disciplinary action by another state or federal
agency against a licensee or applicant for any reason provided by the licensing laws or this section.
Criminal Convictions
HRS §436B-19(14): Criminal conviction, whether by nolo contendere or otherwise, of a penal crime
directly related to the qualifications, functions, or duties of the licensed profession or vocation.
Case Study: Criminal Conviction
A licensee was convicted in Hawaii of operating a vehicle under the influence of an intoxicant. The
licensee reported the conviction in writing to the HIREC and was given an administrative fine of $500 for
the violation.
Source: HIREC Bulletin 02/19
Failure to Report Disciplinary Decisions
HRS §436B-19(15): Failure to report in writing to the licensing authority any disciplinary decision
issued against the licensee or the applicant in another jurisdiction within thirty days of the disciplinary
decision.
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Using Unlicensed Persons for Licensure-Required Activities
HRS §436B-19(16): Employing, utilizing, or attempting to employ or utilize at any time any person not
licensed under the licensing laws where licensure is required.
Before reviewing the case study related to this statute, there is one point to note: All licensees must
report any unprofessional conduct. A principal broker has 100% responsibility and liability for what goes
on in the brokerage firm. If the principal broker discovers improper activities occurred prior to joining or
after leaving a firm, as both a principal broker and a licensee, he or she has a duty to report it to RICO or
the HIREC.
Case Study: Using Unlicensed Persons for Licensure-Required Activities
A brokerage firm conducted a vacation rental business. The broker-respondent was designated as
principal broker from August 2007 to May 2009. In May 2007, a business checking “operating” account
and a client trust account were opened by the respondent-firm. There were only two authorized signers
for the operating account, but neither one was ever licensed as a real estate broker or as a salesperson
in Hawaii. These unlicensed persons regularly processed rent monies and security deposits through the
operating and client trust accounts.
Two renters reserved a vacation rental for October 2009, entering a rental agreement and paying for it
in full, with an initial credit card deposit of $657 and a check for the remaining balance of $2,271. The
check was deposited in the client trust account. In June, the broker-respondent sent the vacation
renters a letter stating the rental was no longer available due to a county ordinance and cease and
desist order, and the business was ceasing operations and filing bankruptcy. In addition, there was no
plan to process refunds at that time. The renters were reimbursed the deposit by their credit card
company but did not receive the remaining balance from the broker-respondent. Another renter
reserved for October 2009 and paid a deposit of $1,488.86, which was reimbursed by his credit card
company since the respondent had gone out of business. This same scenario happened with several
more hopeful renters.
The broker-respondent was sanctioned with license revocation. Among a list of violations, the brokerrespondent was cited for HRS §436B-19(16) because unlicensed persons handled and managed deposits
into, and disbursements from, the client trust account without having the proper license.
Source: HIREC Bulletin 11/17.
General Violations
HRS §436B-19(17): Violating this chapter, the applicable licensing laws, or any rule or order of the
licensing authority.
Lesson: Additional Licensing Sanctions
Noncompliance with Child Support Order
According to HRS §436B-19.5:
The licensing authority shall refuse to renew, reinstate, or restore, or shall deny or suspend any license if
the authority has received certification from the child support enforcement agency … that the licensee or
applicant is not in compliance with an order of support or has failed to comply with a subpoena or
warrant relating to a paternity or child support proceeding.
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HIREC will, upon receipt of the child support enforcement agency’s authorization, renew, reinstate,
restore, or grant the license.
Note: The authorization may also be provided by the office of child support hearings or the family court.
Source: HRS §436B-19.5.
Student Loan Default
HRS §436B-19.6 provides for the denial or suspension of a license for default on a student loan,
student loan repayment contract, or scholarship contract. (Subject to repeal by SB385 2019 if it
becomes law.)
The licensing authority shall not renew or reinstate, or shall deny or suspend any license or application, if
the department has received certification from an administering entity … that the licensee or applicant is
in default or breach of any obligation under any student loan, student loan repayment contract, or
scholarship contract that financed the licensee's or applicant's education, or has failed to comply with a
repayment plan.
Upon receipt of the certification, HIREC will, without further review or hearing:
1. Suspend the license
2. Deny the application or request for renewal of the license, or
3. Deny the request for license reinstatement
Upon receipt of authorization from the financial administering entity, the licensing authority will renew,
reinstate, or grant the license.
Source: HRS §436B-19.6.
Lesson: License Suspension, Revocation, Relinquishment and Hearings
Summary Suspension
The licensing authority may immediately suspend or restrict a license, subject to subsequent notice and
hearing or other adequate procedures, if there is a determination that failure to take such an action may
result in:
1. An immediate and unreasonable threat to personal safety, or
2. Fraud or misrepresentation upon consumers, and that immediate license suspension or
restriction is needed to protect the public from the possible consequences
Source: HRS §436B-23.
Length of Summary Suspension
The licensing authority may order a license summary suspension for a period not to exceed 20 days. The
order of suspension will be served to the licensee at the same time as the disciplinary action hearing
notice. The hearing will be scheduled prior to the order of suspension’s expiration. The suspension
period prior to the hearing will not be extended beyond 20 days except upon request of the licensee for
a reasonable continuance to adequately prepare his or her defense. A licensee may not attempt to
continue the licensed activity during the suspension period or such action will be sufficient to warrant a
permanent revocation of the license along with penalties.
Source: HRS §436B-23.
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Hearings
In every case in which the licensing authority refuses to issue, renew, restore, or reinstate a license, or
proposes to take disciplinary action or other licensing sanctions against a licensee, a proceeding must be
conducted before the licensing authority (unless otherwise provided by law). In all proceedings that
come before it, the board and each board member have the same authority as the courts in respect to
administering oaths, compelling the attendance of witnesses, requiring the production of documentary
evidence, and examining witnesses.
Source: HRS §436B-24.
Judicial Review by Circuit Court
Any person aggrieved by a final decision and order of the board in a "contested case" is entitled to
judicial review by the circuit court which has jurisdiction.
Note: Chapter 91 defines contested case as “a proceeding in which the legal rights, duties, or privileges
of specific parties are required by law to be determined after an opportunity for agency hearing.”
Source: HRS §436B-25.
Lesson: Civil and Criminal Sanctions
Unlicensed Activity and Compensation
The failure of any person to maintain a current, valid license prior to engaging in any license-required
activity will prevent the individual from recovering in a civil action for work or services performed,
materials or supplies furnished, or both. In other words, you cannot expect a court to back you up on
getting paid if you did the work without the required license.
Source: HRS §436B-26.
Citation for Unlicensed Activity and Civil Penalties
An investigator for the licensing authority may, along with any other available remedies, issue citations
to persons acting in the capacity of or engaging in business without having a license.
Each citation must be in writing and must describe the basis of the citation, including the specific
statutory provisions alleged to have been violated, and may contain an order of abatement and a civil
penalties assessment.
Any person who violates this section will be assessed a maximum civil penalty of:
•

$500 or 40% of the total amount of the goods and services provided or to be provided,
whichever is greater, for the first violation
• $1,000 or 40% of the total amount of the goods and services provided or to be provided,
whichever is greater, for the second violation
• $5,000 or 40% of the total amount of the goods and services provided or to be provided,
whichever is greater, for any subsequent violation
An issued citation must be delivered to the individual’s last known business or residence address using
personal service or certified mail, and restricted delivery.
Source: HRS §436B-26.5
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Requesting a Hearing
Any person cited under HRS §436B-26.5 (unlicensed activity) may, within 20 days from the citation’s
service, submit a written request to the director for a hearing about the alleged violations, the order of
abatement's scope, or the assessed amount of the civil penalties.
If timely notification is received by the director, then a hearing must be conducted by the director or the
director may designate a hearings officer. The director or any designated hearings officer must have the
power to issue subpoenas, administer oaths, hear testimony, find facts, make conclusions of law, and
issue a final order.
If the person cited does not submit a written request to the director for a hearing within 20 days from
the citation’s receipt, the citation will be deemed the director’s final order. The director may apply to
the appropriate court for a judgment to enforce the provisions of any issued final order, including the
provision for abatement and imposed civil penalties.
Source: HRS §436B-26.5
Appealing a Decision
Any party may appeal the director’s or the designated hearings officer’s decision. The appeal must go to
the circuit court where the party resides or has the party's principal place of business or in which the
action in question occurred. An abatement order will not be stayed (i.e., halted) on appeal unless
specifically ordered by a court with the authority to handle such matters. Any decision, including
penalties issued, is handled as a separate action which would be in addition to any civil or criminal
proceedings against the party.
Source: HRS §436B-26.5
Unlicensed Activity Sanctions
HRS §436B-27 provides for civil and criminal sanctions for unlicensed activity, including fines,
injunctive relief, damages, and forfeiture:
Any licensee aiding or abetting an unlicensed person to directly or indirectly evade this chapter or the
applicable licensing laws, or combining or conspiring with an unlicensed person, or permitting one's
license to be used by an unlicensed person, or acting as agent, partner, associate, or otherwise, of an
unlicensed person with the intent to evade this chapter or the applicable licensing laws may be fined up
to $1,000 for the first offense; up to $2,000 or, if applicable, forty percent of the total contract price,
whichever is greater, for the second offense; and up to $5,000 or, if applicable, forty percent of the total
contract price, whichever is greater, for any subsequent offense.
This section is in addition to HRS §436B-26.5, which covers penalties because of an investigator’s
citation, and is rare for real estate agents but common for contractors. The focus of this section is on
aiding and abetting unlicensed individuals to do work which normally requires a license as well as
individuals themselves performing work without a license. This section also provides for civil and
criminal penalties which is in addition to the penalties in HRS §436B-26.5.
Source: HRS §436B-27.
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Unit 3: HRS Chapter 467 and Your Real Estate License
Introduction to Unit 3
The Hawaii Revised Statutes Chapter 467 applies specifically to real estate brokers and salespersons. Are
you familiar with it? The sections outline all statutory requirements governing the real estate profession
in Hawaii. In this unit, we’ll do a high-level review, including the powers and responsibilities of principal
brokers and of the HIREC. Additionally, it outlines all the requirements for keeping your license, and all
the activities that can jeopardize your license.

Objectives for Unit 3
Upon completion of this unit, you’ll be able to:
•

Identify Hawaii real estate laws in HRS Chapter 467 governing conduct in real estate practice.

Lesson: Introduction to HRS Chapter 467
Hawaii Revised Statutes – Definitions
The Hawaii Revised Statutes (HRS) provide statutory definitions that are the foundation for real estate
practice in Hawaii.
Real estate is defined as lands and any improvements, leaseholds, and all other interests in real
property. Further, it’s immaterial that a transaction also involves property other than real estate, such as
the sale of a business with an asset consisting of a leasehold or other interest in real property. If real
estate is involved, it is considered a real estate transaction for the purpose of the “real estate”
definition.
A real estate broker is “any person who, for compensation or a valuable consideration” does any of the
following on behalf of others for any real estate or its improvements:
•
•
•
•
•
•
•

Sells or offers to sell
Buys or offers to buy
Negotiates the purchase or sale or exchange of real estate
Lists, or solicits for prospective purchasers
Leases or offers to lease
Rents or offers to rent
Manages or offers to manage

A real estate broker is also one “who secures, receives, takes, or accepts, and sells or offers to sell, any
option on real estate without the exercise by the person of the option and for the purpose or as a means
of evading the licensing requirement” of the real estate brokers and salespersons’ statutory chapter.
Source: HRS §467-1.6
Principal Broker Job and Responsibilities
The principal broker’s job and responsibilities are outlined in HRS §467-1.6. The principal broker will
have direct management and supervision of the brokerage firm and its real estate licensees. The
principal broker is responsible for:
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1. Client trust accounts, trust account disbursements, and the brokerage firm’s accounting
practices
2. The brokerage firm’s records, contracts, and documents
3. All of the brokerage firm’s real estate contracts and their handling by the associated real estate
salesperson
4. The proper handling of any commission application, real estate license application, or renewal
application that the principal broker or the brokerage firm expressly agrees to handle on behalf
of the applicant, including verifying for completeness and appropriate fees, and mailing or
delivering the appropriate documents to the commission by the required deadline
5. Developing policies and procedures for the brokerage firm concerning the handling of real
estate transactions and the conduct of the associated real estate licensees and other staff,
including education and enforcement of the policies and procedures
6. Setting a policy on continuing education requirements for all associated real estate licensees in
compliance with the statutory requirement
7. Ensuring that all associated real estate licensees’ licenses and the brokerage firm license are
current and active
8. Establishing and maintaining a training program for all associated real estate licensees
9. Ensuring that all associated real estate licensees are provided information and training on the
latest amendments to real estate licensing laws and rules and any related laws and rules
Two reasons for broker supervisory requirements are to mitigate the likelihood of licensee mistakes or
misconduct in real estate transactions, and to protect consumers.
Source: HRS §467-1.6(a)(b).
Delegation of Management and Supervision Duties
The principal broker may delegate management and supervision duties to one or more brokers in charge
subject to the principal broker’s written policies and procedures. The principal broker is responsible for
the education, enforcement, and records required of their policies and procedures.
Source: HRS §467-1.6(c).
The Hawaii Real Estate Commission
If a licensee violates any licensing law or regulation, he or she is subject to disciplinary action by the
Hawaii Real Estate Commission (HIREC). HIREC is responsible for the licensing, education and disciplinary
actions of real estate licensees. After a prospective applicant passes a pre-licensing course and licensing
exam, HIREC issues a license to the applicant.
HIREC Powers and Duties
HIREC has specific powers and duties as authorized under HRS §467-4 to:
1.
2.
3.
4.

Grant licenses, registrations and certificates
Adopt, amend or repeal rules
Enforce chapter 467 and the rules
Suspend, fine, terminate or revoke any license, registration or certificate

The power to suspend, fine, or revoke is based on any:
•

Cause prescribed in HRS 467
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•

Violation of the rules

In the event of HIREC taking such action, a licensee may be required to take additional education or retake an exam. The HIREC may also refuse to grant any license, registration, or certificate for any
cause that would be a ground for suspension, fine, termination, or revocation of a license,
registration, or certificate.
Note: All adopted rules have the force and effect of law.
Source: HRS §467-4.

Lesson: Revocation, Suspension, and Fine
Revocation, Suspension, and Fine
The commission is authorized to revoke any license issued under chapter 467, suspend the right of the
licensee to use the license, fine any person holding a license or terminate any issued registration or
certificate, for any cause authorized by law, including the following violations:
1. Making any misrepresentation concerning any real estate transaction
2. Making any false promises concerning any real estate transaction that’s likely to mislead another
3. Pursuing a continued and flagrant course of misrepresentation, or making false promises through
advertising or otherwise
4. Acting for both parties in a transaction without first having obtained written consent to do so, or
collecting or attempting to collect commissions or other compensation for the licensee’s services
from both parties
5. Accepting any commission or other compensation for the performance of any real estate
salesperson acts from any person other than the real estate salesperson's employer or the real
estate broker or a real estate broker or salesperson who compensates an unlicensed person to
perform any such act
Note: The right to revoke, suspend, and fine is not limited to just the causes listed above.
Source: HRS §467-14.
Case Study: Misrepresentation
A case alleging fraud and misrepresentation in a real estate transaction was brought against a real
estate company by buyers of a property. The buyers were drawn to a house with a garden lot next to it.
The MLS indicated that a total of three lots was included with the house, along with photos of the
garden, and the buyers’ salesperson also indicated the inclusion of all three lots. The buyers learned
within hours of closing that the garden lot wasn’t included, that the transaction was only for two lots,
not three. What happened? The sellers had already sold the garden lot a year prior to neighbors and the
listing agent hadn’t updated the MLS description and taken out the garden lot photos.
Based on this the buyers sued their salesperson and the sellers. The sellers, in turn, sued their listing
agent and his company. The buyers’ suit against their salesperson included a claim for fraud and
negligent misrepresentation. The buyers’ believed their salesperson had failed to properly determine
what was being sold and made misrepresentations that led them to believe the garden lot was included
in the transaction. The salesperson believed the buyers had the required information to determine they
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were only purchasing two lots. In the trial involving the salesperson, the buyers were awarded $100,000
in damages.
The buyers’ former salesperson appealed, stating that the plaintiffs had an obligation to investigate
information “that would have caused a reasonable buyer to question what was being purchased.” The
appeals court found the plaintiffs had met their burden of proving fraud and negligent
misrepresentation, including relying on their salesperson’s assertions regarding the garden lot’s
inclusion in the sale. The awarded damages were upheld by the appeals court.
Source: Briggs vs. Kidd & Leavy Real Estate Co.
Revocation, Suspension, and Fine, continued
The commission may revoke any license, suspend the right of the licensee to use the license, fine any
person holding a license or terminate any issued registration or certificate for any cause authorized by
law, including the following:
6. Acting or attempting to act as a real estate broker or represents, or attempts to represent, any
real estate broker other than the real estate salesperson's employer or the real estate broker
with whom he or she’s associated
7. Failing, within a reasonable time, to account for any monies belonging to others that may be in
the licensee’s possession or under his or her control
8. Engaging in any other conduct constituting fraudulent or dishonest dealings
9. Permitting, as a licensee in a partnership, any partnership member who doesn’t hold a real
estate broker's license to actively participate in the real estate brokerage business or permits
any employee who doesn’t hold a real estate salesperson's license to act as a real estate
salesperson
10. Permitting, as a licensee in a corporation, any officer or employee of the corporation who
doesn’t hold a real estate broker's license to have direct management of the real estate
brokerage business or permits any officer or employee who doesn’t hold a real estate
salesperson's license to act as a real estate salesperson
11. Failing, as a real estate salesperson, to file with the commission a written statement with the
real estate broker’s name by or with whom the licensee is employed or associated
Note: The right to revoke, suspend, and fine is not limited to just the causes listed above.
Source: HRS §467-14.
Case Study: Failing to Account for Moneys Belonging to Others
Respondents (a broker-respondent and a firm-respondent) allegedly failed to return a security deposit
to tenants in a timely manner upon their vacating a property managed by the respondents. The violation
was for failing to account for moneys belonging to others. A fine of $1,000 was imposed.
Source: HIREC Bulletin 02/19
Revocation, Suspension, and Fine, continued
The commission may revoke any license, suspend the right of the licensee to use the license, fine any
person holding a license or terminate any issued registration or certificate for any cause authorized by
law, including the following:
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12. Failing to obtain confirmation on the contract between the parties to the real estate transaction
of who the real estate broker represents
13. Violating chapter 467 or other adopted rules
14. Splitting fees with or otherwise compensating unlicensed persons for referring business; a real
estate broker may pay a commission to:
a. A licensed real estate broker of another state, territory, or possession of the U.S. if that real
estate broker doesn’t conduct any of the negotiations within the state for which a commission
is paid
b. A real estate broker lawfully engaged in real estate brokerage activity under the laws of a
foreign country if he or she doesn’t conduct any of the negotiations within the state for which a
commission is paid, or
c. A travel agency that in the course of business as a travel agency or sales representative,
arranges for compensation the rental of a transient vacation rental, as long as "travel agency"
means any person who, for compensation or other consideration, acts or attempts to act as an
intermediary between a person seeking to purchase travel services and any person seeking to
sell travel services, including an air or ocean carrier
15. Commingling the money or other property of the licensee's principal with the licensee's own
money or other property
16. Converting other people's monies to the licensee's own use
Note: The right to revoke, suspend, and fine is not limited to just the causes listed above.
Source: HRS §467-14.
Case Study: Commingling of Funds
Two respondents managed properties, but not under the brokerage firm with which they were
associated. The respondents had no written property management contract. They deposited client trust
money into bank accounts that were not client trust accounts. In addition, they failed to account for
funds withdrawn from the account. The respondents were found guilty of multiple violations, including
HRS §467-14(15) – commingling the money of the licensee’s principal with the licensee’s own money,
and HRS §467-14(16) – converting other people’s monies to the licensee’s own use.
Source: HIREC 05/18 Bulletin.
Revocation, Suspension, and Fine, continued
The commission may revoke any license issued under chapter 467, suspend the right of the licensee to
use the license, fine any person holding a license or terminate any registration or certificate issued
under the chapter, for any cause authorized by law, including but not limited to, the following:
17. Being adjudicated as insane or incompetent
18. Failing to ascertain and disclose all material facts concerning every property for which the
licensee accepts the agency in order to fulfill the obligation to avoid error, misrepresentation, or
concealment of material facts
19. Obtaining or causing to be obtained, directly or indirectly, any licensing examination or exam
question to provide to future exam takers for the licensee’s benefit or gain
20. Failing to maintain a reputation for, or record of, competency, honesty, truthfulness, financial
integrity, and fair dealing
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21. Acquiring an ownership interest, directly or indirectly, or by means of a subsidiary or affiliate, in
any distressed property listed with the licensee or within 365 days after the listing agreement’s
expiration or termination
22. Acting in a manner that prohibits a prospective real estate purchaser or seller from being able to
retain the services of a real estate broker or salesperson when the licensee is acting on behalf of
a seller or purchaser of real estate
For the purposes of paragraphs (1) and (18), the real estate commission will consider whether the
licensee relied in good faith on information provided by other persons or third parties.
Note: For paragraph 18, the fact that an occupant has AIDS or AIDS Related Complex or has been tested
for HIV infection is not considered a material fact.
Also note: The right to revoke, suspend, and fine is not limited to just the causes listed above.
Source: HRS §467-14.
Case Study: Maintaining a Reputation for Competency, Honesty, Financial Integrity and Fair Dealing
A licensee-respondent was convicted of a DUI (driving under the influence) and fulfilled all convictionrelated, court-imposed terms and conditions. In addition to the DUI, though, the licensee-respondent
had liens filed against him between 2006 and 2011 by the Hawaii State Tax Department and the IRS
related to license activity. This constituted “failing to maintain a reputation for, or record of,
competency, honesty, truthfulness, financial integrity, and fair dealing.” The respondent was fined
$1,000.
Source: HIREC Bulletin 02/18.
Case Study: Failure to Disclose Adverse Material Facts
This case occurred outside of Hawaii but contains valuable information on the issues when failing to
disclose adverse material facts. A lawsuit was brought against a transaction broker (in a state where
such a relationship is permitted) alleging negligence and that the broker failed to disclose adverse
material facts the brokerage received during a previous transaction about a property. The buyer made
an offer on the property, received property condition disclosures from the sellers, and purchased the
property. The buyer later discovered multiple property defects which he alleged weren’t properly
disclosed to him by the sellers and the broker and of which the broker knew about, having represented
one of the sellers in purchasing the property. The owner prior to the sellers had disclosed water
damage, occasional basement flooding, and a termite issue for which a termite inspection and repairs
had been ordered by the broker’s salesperson.
The broker stated that a different salesperson had represented the sellers in that prior transaction, and
due to the firm’s confidentiality policy, the buyer’s salesperson was prohibited from accessing the prior
transaction file. Therefore, the salesperson couldn’t have had prior knowledge of the defects. The trial
court found in favor of the sellers and dismissed the lawsuit against the broker. The buyer appealed the
decision and the appeals court found that the broker’s confidentiality policy wasn’t in accordance with
the property disclosure law. The court reversed the trial court’s decision and remanded it for further
proceedings.
Source: Stauff vs. Bartnick.
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Lesson: License Restoration
In this lesson, we’ll be including sections from HRS §436B where they cross-over HRS §467.
Restoration of Forfeited License
A license which has been forfeited may be restored by the licensing authority within one year after the
forfeiture date. First, the applicant must comply with the licensing renewal requirements and provide
written application and payment of all applicable renewal fees, penalty fees, compliance resolution fund
fees and, if applicable, recovery fund assessments. Any person who fails to have his or her license
restored within one year from the forfeiture date may be required by the licensing authority to reapply
for licensure as a new applicant.
How does a licensed professional in a regulated profession get his or her license forfeited? If you don’t
successfully renew your license prior to its expiration, your license will be considered forfeited on the
required renewal date.
Licensees must complete the continuing education requirements to prevent forfeiture and renew by the
commission’s mandated deadline, which is before November 30th of an even-numbered year. Licenses
not renewed prior to the expiration will automatically forfeit on January 1 post-deadline. For example,
Tommy began taking his continuing education courses in preparation for renewing his license by
November 30, 2020. Tommy gets busy selling properties all over Honolulu and forgets about courses,
licenses, and renewal dates. January 1, 2021 arrives, and while he may have set some lofty business
resolutions for the new year, his license is forfeited because he failed to renew by the deadline.
Tommy’s first order of business for the new year—in order to be in business—is to go through the steps
to properly restore his license.
Source: HRS §436B-14.
Restoration of Suspended License
No license may be suspended by the licensing authority for a period exceeding five years. A person
whose license has been suspended may apply for reinstatement of the license after complying with any
term or condition imposed by the order of suspension. The application for reinstatement must be
accompanied by all applicable fees, which may include reinstatement fees, any compliance resolution
fund fees, and any recovery fund assessments.
A license may be suspended due to a licensee violating a licensing law. For example, Milo is working with
seller Tina. Buyer Dennis attends an open house Milo is holding for Tina’s property. Dennis is
unrepresented, but he wants to make an offer on Tina’s property. Milo tells Tina he has an interested
buyer for her property and to expect an offer. He writes up Dennis’s offer and presents it to Tina.
However, Milo hasn’t properly disclosed to Dennis his agency relationship with Tina and has nothing in
writing from the parties consenting to his representing both parties in this transaction. Milo is in
violation of real estate licensing law, and his license is subject to suspension.
Source: HRS §436B-20.
Revoked License
A person may apply for a new license after five years from the effective date of the revocation of
the license by filing an application and complying with all current requirements for new applicants.
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The licensing authority may waive any applicable education or examination requirements upon
being satisfied that the applicant whose license has been previously revoked has submitted
documentation that the applicant has maintained equivalent knowledge, competence, and
qualifications through work experience, training, or education.
Source: HRS §436B-21.

Unit 4: Hawaii Administrative Rules Title 16 Chapter 99
Introduction to Unit 4
State agencies are required to publish their rules as they relate to the state’s statutes. The Hawaii
Administrative Rules Title 16, Chapter 99, adopted by the Hawaii Real Estate Commission, establish the
ethical conduct required of real estate licensees. Such conduct includes the requirements for disclosing
agency, handling trust funds and property, and advertising. All three areas are common sources for
violations because licensees get confused about the requirements, or choose to ignore them. To do so is
to jeopardize your license, and in the case of trust properties, your freedom. Let’s find out how to avoid
unethical conduct.

Objectives for Unit 4
Upon completion of this unit, you’ll be able to:
•

Identify Hawaii administrative rules for ethical behavior in real estate practice.

Lesson: HAR Title 16, Chapter 99
Background on HAR Title 16, Chapter 99
Hawaii has codified its requirements for ethical behavior of real estate licensees, found in Hawaii
Administrative Rules (HAR) Title 16, Chapter 99. These rules, comprised of 150 items within 10
subchapters, were adopted by HIREC and were intended to clarify and implement HRS chapter 467.
The objective of chapter 99 is to:
Clarify and implement chapter 467, Hawaii Revised Statutes, as amended, to the end that the provisions
thereunder, for the protection of the general public in its real estate transactions, may be best
effectuated and the public interest most effectively served.
Definitions
HAR §16-99-2 Definitions defines terms used throughout the chapter. Let’s highlight some terms related
to conduct:
•
•
•

Commingling: to mingle or mix, such as a deposit of client’s funds in the broker’s personal
account
Supervision: the act of directing, inspecting, and reviewing
Trust properties: includes funds in the form of cash or checks, and personal property other than
cash or checks, received by the licensee to be held in trust for the benefit of the depositor of the
property or for the benefit of third persons, or both
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The Foundation of Conduct for Licensees
HAR §16-99-3 Conduct begins:
To fully protect the general public in its real estate transactions, every licensee shall conduct business,
including the licensee's own personal real estate transactions, in accordance with this section.
The licensee shall protect the public against fraud, misrepresentation, or unethical practices in the real
estate field. The licensee shall endeavor to eliminate any practices in the community which could be
damaging to the public or to the dignity and integrity of the real estate profession. The licensee shall
assist the commission in its efforts to regulate the practices of brokers and salespersons in this State.

Lesson: Avoiding Prohibited Conduct
Sustaining Proper Conduct
The proper action to take in various situations throughout your career will likely be clear, but there may
be times when temptation is strong to take a different action, or where the proper action is unclear.
Your responsibility is to know and follow the laws that regulate the real estate profession which includes
knowing what conduct is prohibited. Always be prepared to step back and analyze the needs of a
situation before you act. Remember that it is part of your job to uphold “the dignity and integrity of the
real estate profession.”
Types of Prohibited Conduct – Fraud, Misrepresentation, and Unethical Practices
HAR §16-99-3 Conduct lists a variety of situations in which a licensee might engage in prohibited
conduct, and the rules that should be followed.
•

•
•

A licensee must protect the public against fraud, misrepresentation, or unethical practices and
endeavor to eliminate any practices in the community which could be damaging to the public or
to the dignity and integrity of the profession. Licensees must assist the commission in its
regulatory efforts in the state.
A licensee must not be a party to the naming of a false consideration in any document, unless it
is naming an obviously nominal consideration.
A licensee must recommend that a title be examined, survey be conducted, or legal counsel be
obtained when the interest of either party requires it.

Case Study: Fraud, Misrepresentation, and Unethical Practices
The HIREC took administrative action in a case involving a real estate broker who entered into a
property management agreement to manage five properties for a property owner. The brokerrespondent never picked up the keys for the properties, nor responded to the property owner’s
attempts to connect via calls and emails. The property owner notified the broker that he was
terminating the agreement due to the broker’s unresponsiveness, and requested an accounting of any
moneys received. The property owner made multiple requests for the accounting, but the broker
provided nothing. The broker-respondent’s license was revoked for multiple violations, including HAR
§16-99-3(b), protecting the public against fraud, misrepresentation, and unethical practices.
Source: HIREC Bulletin 02/19.
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Types of Prohibited Conduct – Accounting and Commingling
•
A broker must keep in special bank accounts, separated from the broker’s own funds, monies
coming into the broker’s possession in trust for other persons, such as escrow funds, trust funds,
clients’ monies, rental deposits and receipts, and other like items.
•
A licensee must see that financial obligations and commitments regarding real estate
transactions, including real property rental management agreements, are in writing, express the
exact agreements of the parties, and set forth essential terms and conditions. Copies of those
agreements must be placed in the hands of all involved parties at the time of execution.
•
When working with “For Sale by Owner” or “Courtesy to Broker” situations, a licensee must
disclose who, if anyone, the licensee represents and will pay a commission, if any.
• A licensee may not acquire, rent, lease, or exchange an interest in or buy, rent, lease, or
exchange for one's self, any member of the licensee's immediate family or brokerage firm, or
any entity in which the licensee has any ownership interest, property listed with the licensee,
licensee's brokerage firm, or listed with any other brokerage firm or licensee without written
disclosure of the interest in writing. When offering for sale, lease, exchange, or rental, property
which the licensee owns or has an interest in, the licensee must fully inform the principal broker
of the licensee's intention to sell, lease, exchange, or rent, and of the licensee's interest in the
property. The licensee must reveal the interest to the purchaser, lessee, or tenant in writing
prior to accepting any offer.
• When acting as agent in managing property, the licensee may not accept any commission,
rebate, or profit on expenditures for or from an owner, without the owner’s and principal
broker’s knowledge and consent.
• A brokerage firm must not submit or advertise property without written authorization, and in
any offering the price quoted must not be other than that agreed upon with the owner as the
offering price.
Source: HAR §16-99-3 Conduct.
Case Study: Financial Obligations Must be in Writing
Respondents managed properties outside of the brokerage firm with which they were associated. In
addition, they did so with no written contract. Among many violations, the respondents were found
guilty of violating HAR §16-99-3(f), which requires putting financial obligations and commitments
regarding real estate transactions in writing, stating the exact agreements, terms and conditions.
Source: HIREC 05/18 Bulletin.
Types of Prohibited Conduct – Timely Transmission of Offers
• A licensee must immediately transmit all written offers in any real estate transaction to the
listing broker who has a written unexpired exclusive listing contract on the property. Each
written offer, upon receipt by the listing broker, must be immediately transmitted to the seller.
In the event that more than one formal written offer on a specific property is made before the
owner has accepted an offer, any other formal written offer presented to the broker, whether
by a prospective purchaser or another broker, must be immediately transmitted to the owner
for decision. If an offer or counter-offer is rejected, the rejection must be noted on the offer or
counter-offer, or in the event of the seller's or the buyer's neglect or refusal to do so, the broker
for the rejecting party must note the rejection on the offer or counter-offer and a copy must be
returned immediately to the originator of the offer or counter-offer.
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Providing all offers and counter-offers upon receipt demonstrates clear communication between the
licensee and the seller and a true picture of what the party’s position is in a potential transaction.
Note: “Real estate transaction,” for purposes of HAR §16-99, will be defined in the upcoming lesson on
disclosure of agency.
Source: HAR §16-99-3 Conduct.
Types of Prohibited Conduct – Advertising
• A licensee must not place any sign or advertisement indicating a property is for sale, rent, lease,
or exchange without the written authorization of the owner or seller and approval of the
principal broker or broker-in-charge.
Source: HAR §16-99-3 Conduct.
Example
Let’s say Mathilda has been trying to get Henry to list one of his properties with her. She has met with
him a couple of times, but he remains firmly undecided on whether he’s ready to sell. She gets an idea:
she will put a sign in front of his property and show him what she can do for him. As the queries on the
property come in, she can then tell him and he will be excited and maybe—finally—he will officially list
with her.
Such action would be in violation of HAR §16-99-3(l). Mathilda needs to have the property owner’s
written authorization and her principal broker’s approval before placing any sign or advertisement
indicating a property is for sale, rent, lease, or exchange.
Avoiding Prohibited Conduct – Principal Brokers and Principal Place of Business
• There must be a principal broker or one or more brokers-in-charge, or both, at the principal
place of business, and one or more brokers-in-charge at a branch office who is required to be
immediately responsible for the real estate operations conducted at that place of business.
• A brokerage firm must maintain a principal place of business located in Hawaii at a business
address registered with the commission from which the brokerage firm conducts business and
where the brokerage firm’s books and records are maintained.
• Prior to a principal broker or broker-in-charge being absent from the principal place of business
for more than 30 calendar days, and no other broker-in-charge is registered for the principal
place of business, the principal broker must submit to the commission a signed, written
notification of the absence designating a temporary principal broker or temporary broker-incharge, who must sign the notification acknowledging the temporary designation. In case of
prolonged illness or death where the principal broker or broker-in-charge is unable to act,
another broker must be designated as the temporary principal broker or broker-in-charge within
30 days of the illness or death with appropriate notification and statement of a licensed medical
doctor certifying to the commission the broker’s inability to practice.
A temporary principal broker or broker-in-charge arrangement must not exceed a period of six
months unless, prior to expiration of the initial six-month period, the principal broker requests
and obtains, after showing good cause for the extension, approval of the commission to extend
the temporary arrangement for up to an additional six months.
• No licensee may act as a broker, broker-salesperson, or salesperson for more than one
brokerage firm except for the already-described situations.
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Source: HAR §16-99-3 Conduct.
Case Study
RICO received a request to investigate a business address along with a specific floor, which was listed for
Wells Fargo Advisors. The complex manager for Wells Fargo Advisors stated the entire floor was used by
only their business and had never heard of the respondents, a broker and the broker’s LLC, neither of
which had an office on that floor. The respondent’s attorney informed RICO that a dedicated space
would be maintained at that address and on that floor with the brokerage firm’s licenses prominently
displayed. A subsequent inspection located a door plate with the firm’s name, but no display of the
firm’s license. The respondent’s attorney informed RICO of the dates the respondent traveled to Hawaii
for business, and provided a list of dates.
The respondent was found to have multiple violations, including:
•
•
•

HAR §16-99-3(m) – principal broker or broker-in-charge must be at the principal place of
business who is immediately responsible for real estate operations conducted there
HAR §16-99-3(n) – a principal place of business must be maintained in Hawaii at a business
address registered with the commission
HAR §16-99-3(o) – if absent from the place of business for more than 30 calendar days, if no
other broker-in-charge is registered, the principal broker must notify the commission in writing
of the absence and designate a temporary broker. They were fined $15,000.

Source: HIREC 08/18 Bulletin.
Prohibited Conduct – Experience Certificate
• Within 10 days of receiving a written request for an experience certification statement, it is the
principal broker’s or broker-in-charge’s responsibility to provide broker applicants, formerly or
presently employed by or associated with them, with an accurate experience certification
statement in the commission-provided form attesting to the length of time the broker applicant
has been actively associated with or employed full-time by the brokerage firm. Falsification of
information contained in the certification form will be cause for revocation or suspension of the
broker's or brokerage firm's license and of the salesperson's license if that person is a party to
the falsification.
• A broker licensee must not sit for any Hawaii real estate broker or salesperson examination
during the period in which the licensee has a real estate broker license unless specifically
permitted by the commission.
• A salesperson licensee must not sit for any Hawaii real estate salesperson examination during
the period in which the licensee has a real estate salesperson license unless specifically
permitted by the commission.
Source: HAR §16-99-3 Conduct.
Example
Amanda has received a written request for an experience certification for Will. Amanda knows Will
doesn’t quite have the required experience needed to become a broker, so she is a little “creative” with
the details so he won’t have any issue. Will doesn’t know she has done this. In this scenario, Amanda
would be in violation of HAR §16-99-3(q) – providing an accurate experience certification statement
within 10 days of receiving a written request.
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Prohibited Conduct – Misc.
• An exclusive listing must state a definite termination date.
• The licensee must not add to or modify the terms of an instrument previously signed or initiated
by a party to a transaction without written consent of all the parties.
• The licensee must not convert other people's monies to the licensee's own use.
• Violation of any part of chapter 99 may be cause for license revocation or suspension.
Example – Conversion
Tom has an agency relationship with an investor, Stacy. Tom assists Stacy in finding several investment
properties that have closed, and they have a good working relationship. Stacy gives Tom a check for
earnest money on a commercial property that she's pursuing. Tom decides to deposit the money into
his personal account so he can use the money to pay his rent that's due the next day. He knows he has a
commission coming later in the week that will cover Stacy’s earnest money. He’s commingled funds with
his own personal funds, and he’s also engaged in conversion by spending Stacy’s money for his own
purposes.
Source: HAR §16-99-3 Conduct.

Lesson: Disclosure of Agency
HAR §16-99-3.1 Disclosure of Agency - Definitions
Let’s review some basic definitions defined in this section:
•
•
•
•
•
•
•
•

Buyer: a vendee, lessee, party to an exchange, or grantee of an option
Buyer’s agent: a real estate broker who acts as the buyer’s agent
Contract between the buyer and the seller: includes a purchase contract, an option, an offer to
purchase, a sales contract, an offer to lease, or a lease
Listing brokerage firm: the real estate brokerage firm that obtains a listing of real estate for
sale, lease, exchange (residential, time share, industrial, or commercial) or for an interest in a
residential cooperative housing corporation
Seller: a vendor, lessor, party to an exchange, or grantor of an option
Selling brokerage firm: a real estate brokerage firm that acts in cooperation with a listing broker
and finds and obtains a buyer in a transaction
Subagent: a real estate brokerage firm or salesperson to whom an agent delegates agency
powers
Transaction: any sale, lease, rent, or exchange of real estate (residential, time share, industrial,
or commercial) transaction or a sale or exchange of, or option involving, an interest in a
residential cooperative housing corporation, but excluding leases for one year or less

Source: HAR §16-99-3.1(a).
HAR §16-99-3.1 Disclosure of Agency – Timing
At the time a listing brokerage firm obtains a listing, the listing brokerage firm must disclose whether the
seller authorizes the listing brokerage firm to:
•
•

Appoint seller’s subagents through a multiple listing service (MLS) or otherwise
Share commissions with seller’s subagents or buyer’s agents
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The disclosure must be in writing, dated, and signed by the seller and the listing brokerage firm.
Source: HAR §16-99-3.1(b).
Required Disclosure to Buyers
Per HAR §16-99-3.1(c), before preparing a contract between a buyer and a seller, one of the following
disclosures must be made at least once to the buyer, either in writing or orally:
•
•

•

If the licensee acting as the listing brokerage firm is acting alone and providing services to the
buyer, the licensee must disclose who the licensee represents in the transaction. This would
occur if the licensee is a seller’s agent (listing broker) and the buyer has no broker/agent.
If the licensee, acting in cooperation with a listing brokerage firm, has found the buyer in the
transaction, the licensee must disclose who the licensee represents in the transaction. This
would occur if the licensee is the buyer’s broker/agent and is cooperating with the seller’s
broker/agent. The licensee representing the buyer could be another agent at the listing agent’s
brokerage firm.
If there’s no listing brokerage firm, each licensee providing services to the buyer with respect to
the transaction must disclose whether the licensee represents the buyer or the seller in the
transaction. In this scenario, there’s no listing broker, so the licensee(s) most likely will be
representing the buyer, although it could be either one party or both.

Required Disclosure to Sellers
Per HAR §16-99-3.1(d), before presenting a contract between a buyer and a seller to the seller, one of
the following disclosures must be made at least once to the seller, in writing or orally:
•
•

The licensee acting as the listing brokerage firm must disclose to the seller who the selling
brokerage firm represents in the transaction.
If there’s no listing brokerage firm, each licensee involved in the transaction must disclose to the
seller whether the licensee represents the buyer or the seller in the transaction.

Confirmation of Agency Disclosure
Per HAR §16-99-3.1(e), any agency disclosure required to be made to sellers and buyers must be
confirmed in writing. This must be done in a separate paragraph titled “AGENCY DISCLOSURE” in the
contract between the parties. The title is required to be a minimum of 10-point bold print. There’s no
particular disclosure language required, but the commission has approved the following language to
assist licensees in meeting the requirement:
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Who May Make Agency Disclosures
Unless specifically restricted by the real estate brokerage firm in writing, any real estate salesperson,
employed by or associated with a real estate brokerage firm, is authorized to make the required
disclosures on behalf of the firm. Failure to make the required disclosure or to obtain the written
confirmation will put the brokerage firm and the salesperson at risk for disciplinary action by the
commission.
Source: HAR §16-99-3.1(f).
Consent for Dual Agency
A licensee cannot represent both the buyer and the seller without first obtaining written consent from
both parties. The written consent needs to include a statement that the licensee made a full disclosure
of the type of representation the licensee will provide. A statement briefly describing the type of
representation the licensee will provide to the buyer and to the seller must also be included. Including
only a general statement in the signed consent that the licensee represents both the buyer and the
seller is not sufficient for fulfilling this requirement.
Source: HAR §16-99-3.1(g).
Disclosing Buyer Agency to Seller
A licensee representing a buyer must—before negotiations are initiated—disclose orally or in writing the
licensee’s agency relationship with the buyer. Or, if there’s a listing brokerage firm the disclosure may
be made to it. The licensee must disclose orally or in writing to the seller (or the listing brokerage firm)
whether the licensee is, or intends to be, the buyer, before negotiations are initiated.
So, whether a licensee is representing a buyer or is the buyer, the agency relationship must be disclosed.
Source: HAR §16-99-3.1(h).
Revising Prior Disclosures
If any change occurs in a transaction which makes a prior required written or oral disclosure incomplete,
misleading, or inaccurate, the licensee must promptly make a revised disclosure in the same manner in
which it was provided, either written or oral to the buyer, seller, or both as the case may be. Any revised
written disclosure must include the date of the revised disclosure and be acknowledged separately by
the signature of the buyer or seller, or both, as the case may be.
36

Source: HAR §16-99-3.1(i).
Compensation Not Tied to Agency Relationship
You’re working with a buyer client, Sam. A property in the multiple listing service (MLS) shows a 50/50
commission split. Since the seller’s listing in the MLS offers the commission, with whom do you have an
agency relationship?
Your agency relationship is with client Sam, the buyer. The obligation of either the seller or buyer to pay
compensation to a brokerage firm does not determine the agency relationship. So, in our example, even
if the seller is paying the compensation to the buyer agent’s firm, this doesn’t mean that the buyer
agent’s firm automatically has an agency relationship with the seller.
Source: HAR §16-99-3.1(j).
Title Not Impacted by Chapter Noncompliance
Nothing in chapter 99 will affect the validity of title to real property transferred based solely on the
reason that a licensee failed to comply with the chapter’s provisions.
Source: HAR §16-99-3.1(k).

Lesson: Client’s Account and Trust Funds
Trust Fund Account Requirements
Every brokerage firm that doesn’t immediately place all funds entrusted to the brokerage firm in a
neutral escrow depository must maintain a trust fund account in the state of Hawaii with a federally
insured bank or recognized depository used for placing all entrusted funds. The trust fund account must
designate the principal broker as trustee and all trust fund accounts, including interest bearing accounts,
must provide for payment of the funds upon demand.
Source: HAR §16-99-4(a).
Trust Fund Record Maintenance
All brokerage firms are required to keep records for at least three years of all received trust funds. All
records and funds must be available and subject to inspection by the commission or its representative.
This three year requirement is for real estate license law purposes only, since a brokerage firm may be
required to keep records for a longer time period for other purposes. The records must be kept in
Hawaii in accordance with standard accounting principles and must clearly indicate the following:
1. The persons’ names from whom funds are received, for whom deposited and to whom
disbursed
2. Dates of receipt, deposit, withdrawal, and disbursements
3. Amounts received, deposited, withdrawn, and disbursed
4. Description of the trust fund and the purpose for its establishment
5. Purposes for the money
6. Other pertinent information concerning the trust fund transactions
Source: HAR §16-99-4(b).
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Interest Bearing and Non-Interest Bearing Accounts
Trust fund accounts must be either interest bearing or non-interest bearing, as agreed to in writing
between the funds’ owner and the principal broker (or broker-in-charge) receiving the funds and all
other individuals who are parties to the real estate agreement.
For interest-bearing accounts, these same parties to the real estate agreement must also agree in
writing as to who must pay for any early withdrawal penalty.
Source: HAR §16-99-4(c).
Interest Maintenance
The principal broker (or broker-in-charge) must keep any interest belonging to others in the trust fund
account. The accrued interest may not be commingled with the brokerage firm's, principal broker's, or
broker-in-charge’s general operating account or personal funds. Any agreement on how accrued interest
will be disbursed from the client trust account must be in writing. Such agreement must be signed by:
•
•
•

The owner of the trust fund
The principal broker or broker-in-charge receiving the funds
All other individuals who are parties to the real estate agreement

Disbursement of any trust account deposit’s accrued interest must be in strict compliance with the
written disbursement agreement. If no written agreement exists, any interest accrued must be paid to
the owner of the funds.
Source: HAR §16-99-4(c).
Deposit Deadline
Every brokerage firm must deposit or place all received trust funds into a neutral escrow depository or
in a trust fund account with a federally insured bank or recognized depository by the next business day
following receipt. The neutral escrow depository must be located in the same state where the property
is located.
Source: HAR §16-99-4(d).

Lesson: Property Other Than Funds
Securing Personal Property
Each principal broker (or broker-in-charge) who receives personal property other than funds, in trust for
other people, must safeguard the property by placing the property by the next business day in a secure
place located in the state.
Source: HAR §16-99-4(e).
Personal Property Record Retention
The principal broker (or broker-in-charge) must retain records for at least three years of all personal
property other than trust funds coming into his or her possession as trustee. All records of the trust-held
personal property must be available for inspection by the commission or its representative and kept instate at the place of business. The records must clearly indicate:
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1.
2.
3.
4.
5.

The date of receipt of the personal property to be held in trust
A description of and the type of trust property received
From whom the personal property held in trust was received
For whose benefit the personal property is being held in trust
The date and to whom the personal property is to be delivered

Source: HAR §16-99-4(f).
Deliver Property of Others to Principal Broker
Other people’s property that first comes into a salesperson or broker-salesperson’s possession, custody,
or control to be held in trust for the benefit of the depositor or third persons must be received on behalf
of his or her principal broker or broker-in-charge. Such property must be immediately delivered by the
next business day after receipt to the principal broker or broker-in-charge, unless the depositor instructs
in writing to do so at a different time.
The received property may include, but is not limited to, the following:
1.
2.
3.
4.
5.
6.

Cash or checks as down payments
Earnest money deposits
Security deposits
Rental income
Other checks payable to third persons or trust accounts
Personal property other than cash/checks

Source: HAR §16-99-4(g).
Commingling is Strictly Prohibited
Mixing trust funds with non-trust funds (e.g., business or personal funds) is commingling. Commingling
occurs if you:
•
•

Deposit trust funds into personal or business accounts
Deposit personal or business funds into a trust account

The principal broker (or broker-in-charge) is prohibited from commingling client's funds with other
monies. Trust account funds must be kept separately from other non-trust funds, such as the
brokerage’s operating account or the broker’s personal accounts. Commingling of client funds with
other monies can include keeping undisputed commissions, management fees and other fees in the
brokerage firm’s client trust account beyond a reasonable time after those commissions, management
fees and other fees have been earned.
For example, broker June’s fees were to be paid out of the buyer’s earnest money funds. After the
transaction closes, June doesn’t immediately transfer the amount of her fees, and instead leaves them
in the trust fund for another month. This is commingling.
Source: HAR §16-99-2; HAR §16-99-4(h).
What is NOT Considered Commingling
It is not considered commingling to:
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1. Hold an uncashed check until acceptance of an offer when directed to do so by the buyer or
offeror
2. Hold an uncashed check after acceptance of an offer when directed to do so by the seller or
offeree, or
3. Maintain a minimum amount in the client's account to keep the account open.
For example, the buyer in a transaction asks that his earnest money check be held uncashed until after
the seller accepts the offer. The offer is not accepted for another week, so broker June holds the check
until that time, and then deposits it into the brokerage trust account. This isn’t commingling because
June was following the client’s instructions on how to handle his funds. A check that’s being held in an
uncashed form must be specifically disclosed in writing to the seller or offeree before acceptance of the
offer.
Here is another example. Broker June’s trust account incurs a $10 monthly charge from the bank. She
regularly deposits a nominal amount of the brokerage’s business funds into the trust account to pay for
this charge. This isn’t commingling because she’s allowed to maintain a minimum amount of non-trust
funds in the account to keep it open.
Source: HAR §16-99-4(h).
Principal Broker Authorization and Responsibility
A salesperson, broker-salesperson, or employee must not handle trust properties in any way without
the express written authorization of the person's principal broker. A principal broker (or broker-incharge) may authorize a salesperson, broker-salesperson, or employee, in writing, to place trust
properties on behalf of the brokerage firm anywhere the principal broker or broker-in-charge could
place them, but must not authorize any other disposition. A principal broker or broker-in-charge must
be held responsible for any trust properties the principal broker or broker-in-charge authorizes a
salesperson, broker-salesperson, or employee to handle.
Note: This also applies to the broker-in-charge.
Source: HAR §16-99-4(i).
Custody/Control of Trust Properties
A principal broker or broker-in-charge must maintain custody or control of trust properties and not
allow anyone else to have custody or control except as provided in HRS 467 and within HAR §16-99. A
principal broker may allow a broker-in-charge to have custody and control of trust properties on the
principal broker’s behalf, with both being jointly responsible for any trust properties the principal broker
authorizes the broker-in-charge to handle.
Source: HAR §16-99-4(j)(k).
Escrow Account Information and Transaction Record Retention
A real estate brokerage firm’s information about escrow accounts and records must be retained for at
least three years, subject to inspection by the commission or its representative at the firm’s place of
business.
Source: HAR §16-99-4(l).

40

Lesson: Advertisement
All real estate advertising and promotional materials must include the brokerage firm’s legal name or
trade name as registered with the business registration division and the commission. For advertising and
promotional purposes only, a brokerage firm may abbreviate any of the following in the licensed name:
•
•
•
•
•
•
•

Incorporated
Corporation
Limited
General Partnership
Limited Partnership
Limited Liability Company
Limited Liability Partnership

The brokerage firm may also use "dba" in conjunction with the licensed name and a trade name.
Note: “Dba” is the acronym for “doing business as” and is used, for example, when a brokerage firm is a
franchise of a larger real estate brand.
Source: HAR §16-99-11(a)(1)(2).
General Don’ts and Do’s, and Disclosing Licensee Status
Licensees may not advertise any of the following:
1.
2.
3.
4.

"For Sale by Owner"
"For Rent by Owner"
"For Lease by Owner"
"For Exchange by Owner"

Current active and inactive individual real estate licensees must disclose their status as a real estate
licensee in all advertising and promotional material. A leasehold property advertised for sale in any
medium must be identified by the word "leasehold."
Source: HAR §16-99-11(b)(c)(d).
Advertising Requirements When Using Licensee’s Name
All advertising and promotional materials that refer to the individual licensee's name, which includes—
but is not limited to—business cards, must:
1. Include the licensee's legal name, name as licensed by the commission, or the sole proprietor's
trade name as licensed by the commission
2. Identify the licensee with the licensee's associating or employing brokerage firm
3. Specify that the licensee is a broker (B) or salesperson (S), or if a current member of the Hawaii
Association of REALTORS®, Realtor (R) or Realtor-Associate (RA)
If the address of any unregistered place of business is included in advertising materials, then the street
address of the principal place of business or the branch office must be included and identified as such.
Source: HAR §§16-99-11(e)(f) & 16-99-5.2.
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COURSE AND INSTRUCTOR EVALUATION FORM
State of Hawaii – Real Estate Commission
335 Merchant Street, Room 333 Honolulu, HI 96813
YOUR HONEST AND SINCERE EVALUATION OF THIS COURSE HELPS ENSURE THAT OUR PROGRAMS
ARE OF THE HIGHEST CALIBER AND THAT THEY MEET OR EXCEED YOUR NEEDS. THANKS!
COURSE:

DATE:

INSTRUCTOR:
RATING SCALE:

Materials:

Course:

Instructor:

54321-

Outstanding
Good
Satisfactory
Less than satisfactory
Poor

1. Printed materials were well organized.

5

4

3

2

1

NA

2. Printed materials were complete

5

4

3

2

1

NA

3. Printed materials were in appropriate numbers.

5

4

3

2

1

NA

4. Visual materials were readable and good quality.

5

4

3

2

1

NA

5. Covered subject(s) adequately.

5

4

3

2

1

NA

6. Was a reasonable length.

5

4

3

2

1

NA

7. Contributed to your knowledge and skills.

5

4

3

2

1

NA

8. Related to your needs.

5

4

3

2

1

NA

9. Knew subject thoroughly

5

4

3

2

1

NA

10. Encouraged class participation

5

4

3

2

1

NA

11. Made course requirements and objectives clear

5

4

3

2

1

NA

12. Stayed on subject

5

4

3

2

1

NA

13. Answered questions completely

5

4

3

2

1

NA

14. Tolerated differences of opinion
15. How could the instructor improve class delivery?

5

4

3

2

1

NA

Suggestions:
16. How could the course content or structure be improved?

17. If you could make one change to this course (or school) what would you add, subtract, or delete?

(Please write additional comments on the back of this form)

