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Introduction to 2020 Hawaii Real Estate Core Course Part B 

Course Introduction 
Welcome! 

Licensees intending to renew their license on an active status by the November 30 (even-numbered 
years) renewal deadline must complete 20 hours of approved continuing education courses during 
the biennium. The required continuing education hours include six (6) hours for the Hawaii Real 
Estate Commission (HIREC)-designated core courses and fourteen (14) hours of elective credit 
hours. 

The core course is divided into two parts (Part A and Part B). Each part is, in turn, divided into two 
sections. The first section covers the legal updates for the current year and the second section 
covers one or more topics of current interest or importance to real estate licensees as determined 
by the REC. This year’s Part B is entitled Principal Brokers: The Buck Stops Here. Both parts may be 
taken either live in a classroom setting or online. For more information, contact the Department of 
Commerce and Consumer Affairs’ Real Estate Branch at www. http://cca.hawaii.gov/reb/. 

Course Objectives 
Upon completion of this course, you will be able to: 

 Identify real estate-related bills passed by the legislature in 2020. 

 Identify Hawaii real estate laws in HRS Chapter 467 governing the role and 

responsibilities of Principal Brokers and Brokers-in-Charge and their relationship to real 

estate licensees. 

 Identify Hawaii administrative rules in Title 16 Chapter 99 governing the role and 

responsibilities of Principal Brokers and Brokers-in-Charge and their relationship to real 

estate licensees. 

 

Course Evaluation 

At the end of this course, you will be asked to complete an evaluation of the course as a whole. As 
the course progresses, please note items in both sections that you might wish to critique. Your 
candid and constructive feedback will be appreciated by the instructor, course provider, and the 
Real Estate Commission. 
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Caution and Disclaimer 

1. This course is intended to provide general information and is not a substitute for obtaining 
legal advice or other competent professional assistance to address specific circumstances. 
Because it will not contain subsequent law changes, readers are advised to check current 
laws and rules to determine if any changes have occurred since publication. 

2. The information and documents provided in this course are not intended to represent the 
Real Estate Commission’s policy or opinions on any given topic.  

3. In all cases where references are made to specific sections of the Hawaii Revised Statutes, 
the actual language as published in the Hawaii Revised Statutes shall control. 

Unit 1: 2020 Real Estate-Related Legislation  

 Introduction to Unit 1  

Pursuant to the Hawaii Real Estate Commission’s (HIREC's) objective of making licensees aware of 
each year’s major real estate-related law changes, this unit lists bills that were passed by the 
Hawaii State Legislature during the 2020 session and sent to the governor. Bills can become laws 
either by the governor signing them or not vetoing them by the applicable deadline. If the governor 
vetoes a bill, it will not become law unless the governor’s veto is overridden by the legislature. 

Article III, Section 16 of the Hawaii State Constitution specifies that the governor has 10 days to 
consider and act on bills presented 10 or more days before the adjournment of the legislature. If 
the bill is sent to the governor fewer than 10 days either before or after the legislature adjourns, 
then the governor has 45 days to act on it. Saturdays, Sundays, holidays, and any days in which the 
legislature is in recess prior to its adjournment are not counted in determining these time periods. 

Bills that have become law at the time this manual is published are identified by an act number in 
parentheses and in bold type. Those that were not yet law at publication will be updated when the 
information becomes available. 

The bills are grouped by topic, then broken down into subtopic with a brief description. The bills 
and the committee reports and testimony relating to them can be viewed at the Hawaii 
Legislature’s website: http://www.capitol.hawaii.gov. 

Note: Each bill contains a provision stating when it will become effective. The date that a bill 
becomes law may not be the date that the law will take effect. 

  

http://www.capitol.hawaii.gov/
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Caution and Disclaimer 

1. The impact of the bills is far-ranging, from possibly minimal to certain licensees in some areas of 
real estate to significant to those practicing in others. The purpose of this section is not to 
provide a detailed analysis of each bill, but to give licensees a general awareness of legislation 
being enacted so that each person can take appropriate follow-up action.  

2. This information is not intended to be a comprehensive, nor necessarily balanced, treatment of 
any bill, nor is it to be construed as legal advice or necessarily reflective of the Real Estate 
Commission’s policy or opinions on any of these measures. 

 

 Objectives for Unit 1 
Upon completion of this unit, you will be able to: 

 Identify real estate-related bills passed by the legislature in 2020. 
 
At the time this course was finalized, no real estate-related bills had been passed by the State 
Legislature during its 2020 Regular Session. 

 

Unit 2: The Principal Broker  

 Objectives for Unit 2 
Upon completion of this unit, you will be able to: 

*Identify who can be a principal broker and his/her role with respect to real estate licensing 

requirements. 

*Describe the responsibility of the principal broker for direct management and supervision of 

licensees in operations, training and continuing education. 

Lesson 1: What Is a Principal Broker? 

 

 The Principal Broker 
The law states,  “there shall be a principal broker or one or more brokers-in-charge, or both, at the 

principal place of business, and one or more brokers-in-charge at a branch office who shall be 

immediately responsible for the real estate operations conducted at that place of business.”  

[Source: HAR 16-99-3(m)] 

 A Principal Broker Must Have a Broker License 
A PB is not a separate license category, but instead is a person who has a real estate broker’s 

license and is registered with the Hawaii Real Estate Commission (HIREC) as the PB of the 

brokerage firm.  

[Source: HRS 467-9.5]  
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 Principal Brokers and Business Entities 
Corporations, partnerships, and limited liability companies that will be conducting real estate 

business must have a real estate license. To obtain such a license, the entity must be under the 

direct management of a PB with the following requirements: 

 Corporation: the PB must be an officer or employee. 

 Partnership: the PB must be a general partner or employee. 

 Limited Liability Company (LLC): the PB must be a member of a member-managed limited 

liability company or a manager or employee of a manager-managed limited liability 

company. 

[Source: HRS 467-8] 

Lesson 2: The Principal Broker’s Role 

 

Direct Management and Supervision 
The law states that the principal broker (PB) has “direct management and supervision of the 

brokerage firm and its real estate licensees.”  

[Source: HRS 467-1.6(a)] 

The law defines “supervision” as “the act of directing, inspecting, and reviewing.” As for “direct” 

supervision, the PB or one or more brokers-in-charge must be physically present and available to 

everyone associated with the brokerage, actively overseeing all real estate activities conducted on 

behalf of the real estate brokerage firm. 

[HAR 16-99-2 & 16-99-3(m)] 

HIREC has construed this to mean that the PB must ensure that all broker licensees and salesperson 

licensees comply with all license requirements under HRS Chapters 436B and 467, and HAR Chapter 

16-99. If a real estate broker or salesperson is found to be in violation of any of the provisions of 

these chapters, the PB may also be disciplined for failing to provide the requisite direct 

management and supervision of the salesperson or broker as required under HRS 467-1.6(a).  

 Case Study: Salesperson Oversight 
Penny has a real estate salesperson’s license and is associated with Future Realty as an 

independent contractor. Alan is the PB for Future Realty. Penny represented James in purchasing 

several residential investment properties and provided property management services. Penny 

collected rent on some of the properties but did not forward the rent to James. She also collected 

money to renovate the properties, but the work was not completed.  

James sued Penny alleging that Penny made various fraudulent misrepresentations about the value 

of the properties and their lease potential and also breached her fiduciary duties as a real estate 

agent and property manager when she failed to forward rents and collected monies for 

renovations that were never completed. James also sued Alan and Future Realty on the basis that 

both Alan and the brokerage firm were responsible for the actions of its agents and thus, 

vicariously liable.   
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The trial court agreed. Future Realty appealed, arguing it should not be liable because Penny wasn’t 

an employee, she was an independent contractor.  

The Court of Appeals affirmed in part because it found that all of a salesperson’s activities must be 

supervised by the PB. 

 Scenario: Direct Management and Supervision: Advertising Oversight 
Licensee Lucy sends out a mass mailing to all owners at the Kukui Condominium project which 

states that she has a buyer who wants to purchase a unit. In truth, she does not have a buyer and is 

using the mailing to try to get listings. Brian owns a unit at the project and responds to Lucy’s 

mailing that he is interested in selling it to Lucy’s buyer. Lucy tells him that her buyer changed his 

mind. However, since Brian is interested in selling, Lucy solicits him to list his unit with her. 

 Questions for Consideration 
1. Does Lucy’s conduct violate existing real estate laws? 

Yes.  If Lucy did not have a prospective buyer but was merely saying that to obtain listings, 

this constitutes a misrepresentation which is a violation of Hawaii real estate laws. 

2. If Lucy’s PB or broker-in-charge (BIC) reviewed and approved Lucy’s mailer, would either of 

them also be in violation of the law? 

Yes. Lucy’s PB is responsible for the direct management and supervision of Lucy’s conduct 

and activities. If Lucy’s PB delegated these responsibilities to a BIC at the brokerage firm, 

then the BIC would also be in violation.   

3. Would it make a difference if Lucy’s PB or BIC had not reviewed Lucy’s mailing? 

 

No.  The PB or BIC could still be found to have failed to provide the required direct 

management and supervision of Lucy’s activities. 

 Scenario: Direct Management and Oversight: Dual Agency 
Sarah and Sam have salesperson’s licenses and are associated with Honu Realty. Each has a client 

who wants to purchase a two-bedroom, ocean view condo at the Hula Kai Condominium project. 

Kimo has a broker license associated with Honu Realty and happens to have three such listings at 

Hula Kai, all with similar floor plans and prices. He tells both Sarah and Sam about his listings and 

asks them to present his listings to their buyers. 

 

 Questions for Consideration 
1. Is there a buyer-seller dual agency situation? Maybe. There may be a buyer-seller dual 

agency situation if either of the buyers decide they are interested in one of Kimo’s listings. 

2. Is there a buyer-buyer dual agency situation? Yes. There is a buyer-buyer dual agency 

situation since both Sarah and Sam work for the same brokerage firm and their clients are 

both interested in units at the same condominium project. 

3. Is there a seller-seller dual agency situation? Yes. There is a seller-seller dual agency 

situation because Kimo represents multiple sellers at the same condominium project. 

4. What advice should the PB give to all three agents? 
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a.  The PB must be sure that a written disclosure of the dual/multiple agency situation 

has been made to all of the sellers that Kimo represents at the condominium 

project and that each of the sellers has consented to this. 

b.  The PB must ensure that a written disclosure of the dual/multiple agency situation 

has been made to Sarah’s and Sam’s buyers who are interested in units at the 

condominium project and that each of the buyers has consented to this. 

c. The PB must monitor this situation carefully so if either Sam’s or Sarah’s buyers 

decides to make an offer on one of Kimo’s listings at the project, an additional dual 

agency disclosure is made to the seller and buyer and each signs a written consent.  

 

 

 

Lesson 3: Management of Contracts, Records, and Documents 
 
The law specifies that the PB is responsible for the brokerage firm’s records, contracts, and 

documents. In order to fulfill this responsibility, the PB needs to develop and implement policies 

and procedures which describe how contracts, records and documents will be managed including 

such aspects as: 

● Access 

● Approval 

● Retention 

● Disposal  

[Source: HRS 467-1.6(b)(2)] 

  

Lesson 4: Real Estate Contracts 
 

 Review of Associated Licensees’ Handling of Contracts  
The PB is responsible for all real estate contracts of the brokerage firm which includes supervising 

the way each of the associated real estate salespersons with the firm handles any contract. 

Because supervision is defined as “the act of directing, inspecting, and reviewing,” this means that 

the PB must review all real estate contracts in which the brokerage firm represents either the 

seller, the buyer, or both. If it would not be reasonable or practical for the PB to review all of the 

brokerage firm’s real estate contracts, then he/she must develop and implement procedures and 

policies to delegate this responsibility to a BIC or others as may be allowed by the statute and the 

rules. However, delegation would not relieve the PB’s legal responsibility in this regard nor would it 

exempt him/her from liability if something went wrong.   

[HRS 467-1.6(b) (3)] 

 Scenario 
Jacob listed the Hathaways’ second property in Waimanalo that was next door to the first property 

he had previously listed for them. Mrs. Hathaway filled out the Seller’s Real Property Disclosure 

Statement (SRPDS) form, which stated the property was connected to a sewer system and gave the 
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form to Jacob. Penny, Jacob’s PB, did not review the SRPDS since this was the second property that 

Jacob was selling for the Hathaways and she had previously reviewed the SRPDS for the first 

property.  

Jacob forwarded the SRPDS to Lauren a salesperson associated with Yesterday Realty who 

represented John and Millie Kealoha who lived with John’s brother about a block away and were 

interested in buying the property. Neither Lauren nor her BIC reviewed the SRPDS with the 

Kealoha’s because they assumed the Kealohas were familiar with the property since they lived 

nearby. Based in part on the information in the SRPDS, the Kealohas decided to purchase the 

property.  

Two months after closing, the Kealohas discovered that the property was connected to a cesspool 

which had filled up and needed to be pumped. They immediately contacted Lauren who called 

Jacob and pointed out that the Hathaways’ SRPDS stated the property was connected to the sewer 

line, and the Kealohas wanted the Hathaways to correct the problem by getting the property 

connected to a sewer system. Unfortunately, there was no sewer system in the area so the buyers 

hired an attorney to file suit against the Hathaways, and both agents and their respective real 

estate brokerage firms based on:  

1. Fraud by the Hathaways by stating in the SRPDS that the property was connected to the 

sewer when it was not. 

2. Misrepresentation and negligence by Jacob and Lauren by failing to confirm that the 

property was connected to a sewer system as represented in SRPDS. 

3. Negligence by Jacob’s PB and Lauren’s BIC for failing to properly supervise Jacob and Lauren.  

 Questions for Consideration 
1. What laws, if any, may have been violated by the real estate brokerage firms and their 

agents apply in this situation? 

a. Making any misrepresentation concerning any real estate transaction. [HRS 467-14(1)] 

b. Making any false promises concerning any real estate transaction of a character likely to 

mislead another. [HRS 467-14(2)] 

c. Pursuing a continued and flagrant course of misrepresentation or making of false promises 

through advertising or otherwise. [HRS 467-14(3)] 

2. Does the listing agent and the buyer’s agent have a duty to review the SRPDS since it is a 

seller’s disclosure?  

Yes. Both agents must review the SRPDS in order to fulfill their responsibilities under HRS 

Chapter 467 related to their real estate license and their fiduciary responsibilities as real 

estate agents. 

3. What responsibilities and liabilities do the PBs or BIC (if such responsibility was delegated by 

the PB to the BIC) for both brokerages have in these situations?  
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PBs and BICs (if delegated) are required to have direct management and supervision of the 

real estate agents associated with their brokerage firm. Therefore, they must either 

personally or have procedures in place to ensure that his/her agents are aware of and fulfill 

their legal and ethical responsibilities. If these steps are not taken, the PB and BIC will also 

be held liable for any violations by their agents.  

4. Can a PB still be held responsible for an agent’s conduct if they delegated responsibility to a 

BIC?  

Yes, if the BIC failed to perform his or her duties correctly, the PB can still be found in 

violation since the PB is also responsible for the management and supervision of the 

brokerage firm’s BICs. 

 Transaction Policies and Procedures 
The PB is responsible for developing policies and procedures for the brokerage firm concerning the 

handling of real estate transactions, including the conduct of the associated real estate licensees 

and other staff regarding these transactions. This includes how all of the associated real estate 

licensees and staff will be educated and how these policies will be enforced. 

[Source: HRS 467-1.6(b) (5)] 

 

 Lesson 5: License Management 
 

 Responsibility for Handling Licenses and Applications to HIREC 
The PB is responsible for the proper handling of any, real estate license application, or renewal 

application that he/she or the brokerage firm expressly agrees to handle on behalf of the applicant, 

including: brokerage and agent license applications, renewals, and transfers, or any changes to 

previously submitted documents. 

Proper handling includes verifying the application has been properly completed with the correct 

required fees, and the documents have been mailed or delivered to the commission by the 

applicable deadline.  

[Source: HRS 467-1.6(b) (4)] 

 Scenario 
Janine and Carl have real estate salesperson licenses and have worked the necessary number of 

hours needed to apply for a broker license. Janine has been with the same brokerage firm for over 

five years and her PB knows Janine’s level of activity and can provide her with the supporting 

documentation for her broker’s experience certification. Carl has been with three different 

brokerage firms over a seven-year period. He is able to get documentation from his current PB of 

one year and his previous PB of one year but his PB prior to them has since passed away and he is 

unable to get documentation covering the first five years of his real estate activity. Assuming Janine 

and Carl have taken and passed the required broker class and examination: 

 Questions for Consideration 
1. Can Janine apply for her broker’s license now?  



 

15 
 

Yes, Janine can document the required years of experience. 

2. Can Carl apply for his broker’s license now?  

No, unless Carl can find a successor to his PB, he must wait another year before he can 

apply because he lacks sufficient documentation. 

3. Can a PB refuse to sign a broker's experience certification for an agent? 

No, a PB cannot refuse to sign an experience certificate even if the result would be that  

the broker candidate will have less than the required number of hours to satisfy  the 

experience requirement. 

 

 Common Application Issues 
The February 2020 HIREC Bulletin highlighted the “interesting” responses to questions and 

instructions that HIREC’s staff see in the license application review process. In the interests of 

complete and accurate paperwork to minimize delays, here are some things to remember to help 

the application process: 

● Read carefully. An example is the Broker Experience (BE) Certification application, where it 

requests number of WEEKS of full-time, 40 hours of work. Applicants have written in 

answers such as “5 years” that do not provide a detailed response to the question. When 

the commission follows up, applicants have responded inappropriate with statements like 

“I didn’t read the question correctly.” 

● Submit all required pages and documents. Another example from the BE is that the first 

page is often missing. 

● Correct number of applications. For example, out-of-state applicants may qualify for two 

equivalencies. 

● Proper forms are used. One example is the Hawaii Verification of License form must be 

used and cannot be substituted by another state’s verification form.  

● Look up unfamiliar terminology. Example: What does “solvent” mean? This term refers to 

the ability to pay your debts. Having licensees respond incorrectly due to lack of 

understanding of terminology can cause application processing delays. 

[Source: HIREC 02/20] 

Lesson 6: Ensuring Associated Licenses are Current 
 

PBs are responsible for ensuring that the licenses of all associated real estate brokers and 

salespersons and the brokerage firm’s license are current and active. 

[Source: HRS 467-1.6(b)(7)) 

HIREC recently published an article which stated: 

“Recent settlement agreements between real estate licensees and the Regulated Industries 

Complaints  
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Office ("RICO"), highlight the responsibility of the principal broker for all associated licensees. There 

have been numerous RICO cases where a licensee has failed to timely renew his or her real estate 

license during the renewal year (every even-numbered year), but has continued to conduct real 

estate activity in the new biennium. RICO has taken disciplinary action against these tardy 

renewals, and  

has also created a separate RICO case against the principal broker for failing to ensure that all 

licenses of associated licensees are current and active (Hawaii Revised Statutes, Section 467-

l.6(b)(7)). If the license of a brokerage has not been timely renewed and the brokerage now has a 

forfeited license, the brokerage may not receive commissions for a transaction, if that transaction 

originated while the license was not current and active. The other brokerage that is party to the 

same transaction may not compensate someone not licensed. If a brokerage compensates another 

brokerage that is not licensed, it may be found to be "aiding and abetting" an unlicensed person, 

which is a possible violation and subject to disciplinary action by RICO.” 

 

[Source: HIREC Real Estate Bulletin: November 2019] 

 Lesson 7: Inactive Principal Broker’s License 
 

The following are some of the consequences which could occur if a PB’s real estate license become 

inactive, suspended, or forfeited: 

• All real estate activities by the brokerage firm and affiliated licensees must cease. 

• The brokerage firm’s license will be placed on an involuntary inactive status  

• All affiliated licensees’ licenses will be placed on an involuntary inactive status. 

• Any transaction pending or in escrow may be in jeopardy and sales commission may not be 

disbursed to agents after transactions close.  

 

 Scenario 
All of the real estate licensees of Brokerage Firm B have completed their continuing education for 

the biennium. However, Principal Broker S was very busy with personal matters and did not 

complete the continuing education requirements within the time requirements. Due to non-

compliance with the continuing education requirement, Principal Broker S is placed on inactive 

status.  

 Questions for Consideration 
1. If the PB’s license becomes inactive because she didn’t fulfill the CE requirements, what 

effect does this have on the real estate agents in brokerage firm B?  

All licensees in Brokerage Firm B will become inactive even if their own CE is up to date.  

2. What happens if an agent at Brokerage Firm B has a sales transaction in escrow when 

his/her license becomes inactive?   

 

He or she cannot represent their client in the transaction and would need to withdraw 

from their representation and the seller and buyer would need to find a replacement 

agent. 
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3. Can the brokerage firm or its agents collect commissions while the PB’s license is inactive?  

 

No, commissions cannot be paid to either the firm or the agents if the PB’s license is 

inactive since they may not legally perform real estate activity. 

 

4. What, if anything, can the agents at Brokerage Firm B do if PB S fails to have her licensee 

restored to active status?  

 

The agents at Brokerage Firm B could transfer their license to another brokerage firm.  

 

Licensee Release 
A PB or BIC must release a licensee from employment or association within ten days upon written 

request. Any individual licensee who changes employing or associating brokerage firm must notify 

the commission in writing, on a commission-provided form, within ten days of the change, or 

immediately place the individual's license on inactive status. 

[Source: HAR 16-99-5(d)] 

Lesson 8: Training Programs for All Associated Licensees  
 

Training Programs 
A PB is responsible for establishing and maintaining a training program for all associated real estate 

licensees.  The marketplace is an ever-changing landscape, and there is no point where any licensee 

has “arrived” at full knowledge of the real estate profession.  

[Source: HRS 467-1.6(b)(8)] 

Scenario: Training - Ownership & Tenancy 
An agent thought she was being helpful by explaining to her buyer clients the different ways to 

take title to the property they were purchasing, and based on their situation, she gave her 

recommendation on which option would be best for them. 

Questions for Consideration 
Was this agent’s conduct proper? 

No.  Agents should recommend to clients that legal counsel be obtained if questions arise 

during the transaction that are beyond the agent’s scope of expertise and licensure. In this 

scenario, if the agent provided information that there are different ways to hold an interest 

in property, this would be acceptable.  However, by giving actual advice on HOW to hold 

title the agent could be found to be practicing law without a license. 

Providing Ongoing Information and Training  
A PB is responsible for ensuring all associated real estate licensees are provided information and 

training on the latest amendments to real estate licensing laws and rules, and all other laws and 

rules that may impact real estate activities.   
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[Source: HRS 467-1.6(b)(9)] 

Scenario: Training - Investment Advice & Permitting 
Richard, a real estate salesperson, represents Dr. Zorba who is interested in purchasing investment 

properties. He searched the Multiple Listing Service   and identified several listings that satisfied Dr. 

Zorba's requirements. One of these was  a two-story residence listed with  Bob, a broker licensee 

associated with Circus Properties, that stated in the "Remarks" section of the property data form, 

"Pay your mortgage with rent from the apartment upstairs." Richard attached the listings he had 

identified to an email message that he sent to Dr. Zorba. A day later, Richard received a call from 

Dr. Zorba who said that Bob’s listing reminded him of a house that was in the neighborhood he 

grew up in, and he remembered there being a problem with the building department when the 

owners tried to add a kitchen on the second floor so their grandmother could have her own 

apartment. Richard assured Dr. Zorba that he would make the necessary inquiries and get back to 

him promptly. His call to the building department confirmed Dr. Zorba's suspicion that the 

“apartment” upstairs had not been approved by the County Building Department. Upon 

investigation, Bob acknowledged the seller had told him that the conversion had been made 

without the necessary permits, and the apartment had never been rented. Bob claimed that he 

assumed a new owner could get a variance for the apartment after they purchased the property." 

 Questions for Consideration 
1. Did Bob and his PB violate any real estate statutes or rules and if so which ones? 

 

a. Making any misrepresentation concerning any real estate transaction. [HRS 467-14(1)] 

b. Making any false promises concerning any real estate transaction of a character likely to 

mislead another. [HRS 467-14(2)] 

c. Pursuing a continued and flagrant course of misrepresentation or making of false 

promises through advertising or otherwise. [HRS 467-14(3)] 

2. How should a brokerage firm ensure that the agent fulfills his/her responsibilities when 

taking a listing?  

 

The brokerage firm should have a training program which describes what steps an agent 

must take when discussing and preparing a listing agreement with a client including 

reviewing the building permit history for the property to confirm that all improvements at 

the property were properly permitted.  

3. Are licensees allowed to discuss the amount of rent that current owners receive for the 

property?  

 

Yes. Licensees are allowed to provide information regarding rental history which is factual. 

However, this would not be applicable here since the apartment had never been rented.  

4. Are licensees allowed to discuss a property’s rental income-producing potential?  

 

No. Licensees are not allowed to make specific statements regarding a prospective 

property’s income-producing potential because such statements would be speculative and 

could be considered to be a “false promise.” Doing so could be a violation of real estate 

licensing laws [(HRS 467-14(2)) and an agent’s fiduciary duties. 



 

19 
 

 

Tip: Use great care with what you include in the public remarks’ section of a multiple listing service. 

Remarks may be used as a basis for legal action by regulators, including fair housing violations. For 

example, if you describe the “ideal person” who would like the property, that could be construed 

to mean there’s a preference for who should live in the property—and that could be a fair housing 

violation. Keep remarks specific to the property’s attributes. Buyers will decide what the best 

property is for them. 

 Scenario: Training - Everything Under the Sun 
Michael, an experienced real estate salesperson with National Realty, received a call from a seller 

who lives in California and was referred to him. The seller has rented her three-story home in St. 

Louis Heights in Honolulu for over a year but hasn’t received any rental income for the last four 

months. The seller wanted Michael to list her home and to contact her nephew, who was handling 

the rental. Michael agreed to represent her and contacted the nephew. Michael learned from the 

nephew that Mary, a tenant living on the property’s third floor, is managing the property and has 

rented out the other two levels to two other tenants. Michael previewed the home. The first and 

second floors were vacant but he heard a whimpering sound from the second-floor bedroom. He 

contacted the police to enter the bedroom and found a half-starved dog. On the first floor, Michael 

discovered a patch of marijuana plants growing. The nephew told Michael he wasn’t holding any 

rent money since the two tenants paid Mary directly, and Mary was forwarding the rent money to 

his aunt (the seller in California, and contrary to what the seller initially told Michael). There are no 

rental agreements and no security deposits. According to the nephew, his aunt always 

communicated directly with Mary. Michael spoke with one of the neighbors who explained that the 

house had been raided by the police for drugs a couple of times. The neighbor said if the property 

was for sale, he wanted to buy it for his daughter. Michael thought the property could be difficult 

to sell due to the previous illegal activity and therefore decided that selling the house to the 

neighbor would be a good idea.  

 Questions for Consideration 
1. Should the PB get involved even though Michael seems to be working it out? 

Hawaii real estate laws requires the PB to have direct management and supervision of all 

licensees associated with the brokerage firm. Because this is a complicated situation, the 

PB needs to directly supervise Michael’s actions or designate a BIC to do so. 

2. Whom does Michael represent in this scenario?  

 

Michael and the brokerage firm are the seller’s agent. Depending on what information and 

services Michael provides to the neighbor will determine whether he and his firm will also 

be the buyer’s agent which would create a dual agency situation, or whether the buyer will 

be only a customer. 

3. If the neighbor wants Michael to also represent him in the transaction, what are the PB’s 

responsibilities and duties?  

If the neighbor wants Michael to act as his agent and Michael accepts, a dual agency 

situation will then exist, and Hawaii real estate law requires Michael and his brokerage firm 

to obtain written consent from both the seller and the neighbor. Given the limitations 
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involved in a dual agency relationship and the complicated history of the property, it is 

even more important for the PB to be directly involved to ensure both the seller and buyer 

have proper representation, and that the brokerage firm fulfills all of its duties and 

responsibilities to both parties.  

 Scenario: Training – Contractors Laws & Updates 
Rita represents a buyer who wants to do a little remodeling after the close of escrow which is 

estimated to cost between $2,000 and $3,000. Rita provides the buyer with the names and contact 

details for three handymen, none of whom have a contractor’s license, to do this type of work. 

 Questions for Consideration 
1. Can the work described above be done by someone who does not have a contractor’s 

license?  

No. Repairs or improvements to property must be done by a licensed contractor unless the 

cost of labor and materials is $1,500 or less.  

Source: [HRS 444-2(4)] 

 

2. Does Rita’s recommendation violate any license laws, and if so, which one(s)? 

Yes. None of the individuals that Rita recommended were legally qualified to perform the 

work since they did not have a contractor’s license. As such, Rita is in violation of the law 

which prohibits real estate licensees from aiding and abetting an unlicensed person to 

directly or indirectly perform activities requiring a license.  

 

Source: [HRS 436B-19(6)] 

3. Would Rita’s PB and her brokerage firm be liable for Rita’s conduct?  

 

Rita’s PB and the brokerage firm may also be held responsible for aiding and abetting an 

unlicensed person in performing activities requiring a license, even if the PB did not know 

that Rita was engaging in this conduct. Rita’s PB may also be found in violation for not 

providing direct supervision over Rita. 

  

Source: [HRS 467-1.6] 

4. Should this situation be addressed in the brokerage firm’s policies and procedures manual 

(PPM)? 

 

Yes, the PPM should include the brokerage firm’s policy on whether referring vendors is 

allowed, and if it is, then specifying clearly what laws are applicable in such situations.  

 

Lesson 9: Principal Place of Business  
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 Principal Place of Business: Definition 
Under the definitions in HAR 16-99-2, a place of business means: 

The physical place where business is conducted other than a post office box, telephone, telephone 

answering service, letter or mail drop service, or motor vehicle within the State, and may include a 

home occupation office. The place of business shall conform with the permitted use under the 

zoning code of the county in which the place of business is situated and with any declarations, 

bylaws, house rules, recorded restrictions, or covenants that may govern the place of business. 

 Principal Place of Business: HIREC’s Guidelines 
HIREC may use the following factors as guidelines (but is not limited to just these) in making a 

determination of whether a brokerage is maintaining a place of business:  

 Physical presence of the broker during reasonable scheduled office hours 

 On-site maintenance of confidential clients’ files 

 Confidential clients’ files are immediately accessible to the commission upon request 

o Real estate contracts 

o Escrow records 

o Trust account records 

o Confidential client data 

 Prominent display of the brokerage firm’s name or trade name as licensed by the 

commission 

 Brokerage firm name is listed where permissible in the building directory 

 Operation of the brokerage firm at a place of business directly accessible to the public 

 On-site maintenance of personnel and compensation records for all of the firm’s affiliated 

and employed individuals 

Each brokerage firm must have only one principal place of business.  

[Source: HAR 16-99-2] 

 Case Study: Principal Place of Business 
The Regulated Industries Complaints Office (RICO) received a request to investigate a business 

address along with a specific office floor. When the investigator arrived, he saw that the floor was 

listed for Wells Fargo Advisors. The complex manager for Wells Fargo Advisors stated the entire 

floor was used by only their business and they had never heard of the respondents, neither of 

which had an office on that floor. The respondents’ attorney informed RICO that a dedicated space 

would be maintained at that address and on that floor with the brokerage firm’s licenses 

prominently displayed. A subsequent inspection located a door plate with the firm’s name, but no 

display of the firm’s license. The respondents’ attorney informed RICO of the dates the PB traveled 

to Hawaii for business and provided a list of dates.  

The respondents were found to have multiple violations, including:  

● HAR §16-99-3(m) – principal broker or broker-in-charge must be at the principal place of 

business who is immediately responsible for real estate operations conducted there 
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● HAR §16-99-3(n) – a principal place of business must be maintained in Hawaii at a business 

address registered with the commission 

● HAR §16-99-3(o) – if absent from the place of business for more than 30 calendar days, if no 

other broker-in-charge is registered, the principal broker must notify the commission in 

writing of the absence and designate a temporary broker. Based on the evidence the 

respondents were fined $15,000.  

[Source: HIREC Bulletin 08/18] 

The digital age has created new ways of doing business. What was normal and commonplace just a 

handful of years ago, may already be outdated, inefficient, and maybe ineffective. Brick and mortar 

businesses may be losing ground to virtual locations, but the existing real estate licensing laws and 

rules still require a definite, physical place of business, where regularly scheduled office hours are 

maintained, and the PB has direct supervision of associated licensees and management oversight of 

all real estate-related activity emanating from the brokerage. 

[Source: HIREC Bulletin 02/20] 

 Principal Broker or BIC at the Principal Place of Business 
A place of business must have a minimum of one PB or one BIC (or both) present who is 

“immediately responsible” for the real estate operations conducted at that place of business. For 

branch offices, one or more BICs must be immediately responsible.  

[Source: HAR 16-99-3(m)] 

 Maintenance of Firm’s Books and Records On-Site 
A brokerage must maintain its books and records at its principal place of business. Per HAR 16-99-

3(n): 

A brokerage firm shall maintain a principal place of business located in this state at a business 

address registered with the commission from which the brokerage firm conducts business and 

where the brokerage firm’s books and records are maintained. 

[Source: HAR 16-99-3(n)] 

 Scenario: Records in the Cloud 
Bianca, a PB, maintains a small storefront-style brokerage. She has outgrown the space and has 

signed up with a cloud-based record maintenance provider. All of her transaction records are 

transferred to the “cloud” and she shreds her paper files. 

 Questions for Consideration 
1. Can all records be kept and maintained electronically?  

Yes. Hawaii law does not specifically prohibit storage of real estate transaction records in the 

“cloud.” However, the law does require these records to be accessible from the brokerage 

firm’s place of business. 
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 Scenario: Advertising and Recordkeeping 
Principal Broker Jim is aware that Mike, a real estate licensee who is an independent contractor, 

has elected to conduct business from his home office located within his condominium unit. 

However, Mike’s condominium project’s declaration states that the units must be used only for 

residential purposes. Mike does not meet with clients at his unit but does do paperwork there and 

also stores copies of his purchase contracts and other transaction records in file cabinets located in 

his unit’s spare bedroom.  After each transaction closes, Mike has all of the documents scanned 

and uploaded to his cloud storage account. He gives Principal Broker Jim permission to download 

copies of the scanned documents.  

 Questions for Consideration 
1. Is there a problem with Mike using his unit as his office for his real estate business? 

 

Mike’s use of his unit for his business is a commercial purpose and is in violation of his 

condominium project’s declaration. As such, he could be fined by his Association of 

Apartment Owners (AOAO). 

2. Is there a problem with the way that Jim has allowed Mike to operate? 

 

A complete copy of Mike’s real estate transaction records must be kept at the brokerage 

firm’s principal place of business. It is also unclear if Jim is providing direct supervision over 

Mike’s activities. 

 

3. Is it permissible to have copies of contracts and related records stored in a cloud-based 

server? 

This is permissible so long as the primary access to the records is physically or electronically 

available at the brokerage firm’s principal place of business. 
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Unit 3: Client Trust Accounts and the Principal Broker’s Authority and 

Responsibilities 
 

Objectives for Unit 3 
Upon completion of this unit, you will be able to: 

*Identify the purpose of Client Trust Accounts and their requirements 

*Describe a principal broker’s and broker-in charge’s authority and responsibilities related to these 

accounts.  

Lesson 1: Client Trust Accounts  
 

 Client Trust Accounts  
The PB is responsible for the client trust accounts, including disbursements from those accounts. 

The PB must be designated as trustee of all trust fund accounts. 

 [Source: HRS 467-1.6(b), HAR 16-99-4(a)] 

 Trust Account Management  
HAR §16-99-4 contains specific provisions which govern a broker’s management of a trust account. 

These include: 

Timing of deposits: A brokerage firm is required to deposit or place trust funds into a neutral 

escrow depository or in a federally insured trust fund account with a bank or recognized depository 

that is located in the State of Hawaii by the next business day following receipt.  

Source: [HAR §16-99-4(d)] 

Who must supervise the account: The PB serves as the trustee of the account and its funds and is 

responsible for the client trust account and all disbursements from the trust account. 

Source:  [HAR §16-99-4(a)] 

Who else may have custody and control: A PB may give written authorization to a BIC to have 

custody and control of trust properties on behalf of the PB, in which case they both would be 

jointly responsible for those trust properties. 

Source:  [HAR §16-99-4(k)] 

Handling non-funds: When a PB or BIC receives non-fund personal property in trust, the property 

must be put in a secure place for safeguarding located in the state by the next business day.  

Source: [HAR §16-99-4(e)] 
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 ACTIVITY 
Licensee Jonas receives an earnest money deposit. By when must it be deposited into a trust 

account or neutral escrow depository? 

A. By the next business day 
B. Within three hours of receipt 
C. Immediately 
D. Right before closing 

 
Answer: A 

Feedback: The licensee must immediately deliver any trust funds or property to his PB or BIC so 

they can be deposited into a trust account or neutral escrow depository by the next business day 

after receipt. The only exception to this timing requirement is when the owner of the funds 

provides written instruction to deposit the funds at a different time.  

 Who’s Authorized to Handle Trust Funds or Properties Other Than Funds? 
“A salesperson, broker-salesperson, or employee may not handle trust properties in any way 

without the express written authorization” of his/her PB or BIC. A PB or BIC may provide 

authorization in writing for placing trust properties on behalf of the brokerage firm anywhere the 

PB broker or BIC could place them, but only the PB broker or BIC may sign checks or authorize any 

other disposition of the funds or properties held in trust. A PB broker or BIC is held responsible for 

any and all trust properties.  

[Source: HAR 16-99-4(i)] 

 Scenario: Authorization to Handle Trust Funds 
For 30 years, HI5O Brokerage’s unlicensed office manager, not the PB or the BIC, has withdrawn 

funds from the trust account. It was only after attending a CE class did the PB and BIC realize that 

the brokerage’s policy was wrong and could conceivably cause them to lose their real estate 

license. 

 ACTIVITY 
Select whether the following statement related to trust funds is true, or if it is false. 

True False  Feedback 

 X Angie, a salesperson, has received her PB’s 

written authorization to handle trust 

funds. Now, responsibility for those funds 

falls squarely on Angie.  

Regardless of who may be authorized by 

the PB to handle trust funds, responsibility 

cannot be authorized away: the PB is at all 

times responsible for those funds.  
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 Deadline for Delivery to Principal Broker or Broker-In-Charge 
Any property belonging to others received by a salesperson or broker-salesperson, to be held in 

trust for the benefit of the depositor or third persons, must be delivered immediately by the next 

business day to the salesperson's or broker-salesperson's PB or broker-in-charge, unless the 

depositor instructs another time in writing. The received property may include but not be limited 

to:  

• Cash or checks as down payments 

• Earnest money deposits 

• Security deposits 

• Rental income 

• Other checks payable to third persons or trust accounts 

• Personal property other than cash or checks 

[Source: HAR 16-99-4(g)] 

 Commingling 
The PB or broker-in-charge must not commingle (i.e., mix, combine) client's funds with other 

moneys (e.g., brokerage firm funds, personal funds). The following actions do not constitute 

commingling:  

1. Hold an uncashed check until acceptance of an offer when directed to do so by the buyer 

or offeror 

2. Hold an uncashed check after acceptance of an offer when directed to do so by the seller 

or offeree, or  

3. Maintain a minimum amount in the client trust account to keep the account open.  

A check that is being held in an uncashed form must be specifically disclosed in writing to the seller 

or offeree before acceptance of the offer. Commingling of the client's funds with other moneys 

would include (but are not limited to) keeping undisputed commissions, management fees, and 

other fees in the brokerage’s client trust account beyond a reasonable time after they have been 

earned. 

[Source: HAR 16-99-4(h)] 

 Conversion 
Conversion is defined as taking other people’s moneys for the licensee’s own use.  

[Source: HAR 16-99-3(v)] 
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Example 

Mary Ann, PB of Minnow Properties, manages an office building for a client. Her office is also 

located in the building. One day, the water dispenser in her office breaks and soaks the carpet. 

Mary Ann calls a carpet cleaner to clean the carpet and pays them from the client’s building 

account since this expense is related to the building.  

1. Has Mary Ann engaged in conversion? 

Yes. Paying for the carpet cleaning of her own office with her client’s funds would be 

considered conversion of the client’s funds. 

2. What if Mary Ann had used client funds to replace the building’s carpet instead of 

cleaning it? 

Maybe. If the carpet was due for replacement due to its condition and age, then using client 

funds for this purpose might not be conversion.  

 Avoiding Conversion 
Recommendations to avoid conversion include never: 

 Withdrawing funds from a trust account for general business use, such as for paying office 

expenses.  

 Withdrawing funds out of a trust account for personal use.  

 Using non-deposited trust funds or property for personal use.  

 

A PB must be absolutely clear as to the balances in the trust account for each client.  

 Violations Result in Penalties  
Violations of the legal requirements for trust-fund handling, including commingling and conversion 

can result in serious penalties. HIREC may suspend or revoke the licensee’s real estate license, 

impose a fine on the licensee, or both. In serious cases, the case could be referred to law 

enforcement authorities for investigation which could result in criminal charges and penalties 

including imprisonment. 

What is the most important thing to remember about trust properties? They do not belong to the 

PB or any salesperson. The PB is only holding these items (i.e., money, other property) that belong 

to the brokerage’s clients and customers.  
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 ACTIVITY 
Which of the following scenarios would be considered commingling and which would be 

considered conversion of trust moneys?  

Commingling Conversion  Explanation 

 x A BIC buys lunch for a 

prospective client and pays 

for it from the trust account. 

This is an example of conversion. 

You must never withdraw funds 

from a trust account for personal 

use. 

x  A PB deposits rental fees 

from a property she owns 

into her personal account. 

This is an example of commingling. 

All rents or security deposits from 

properties owned by the broker or 

brokerage must be deposited into 

the brokerage firm’s trust account. 

x  A PB deposits a client’s 

earnest money deposit check 

into his general business 

account. 

This is an example of commingling. 

You cannot deposit trust funds into 

your personal account. 

 x A PB takes $500 from an 

earnest money deposit made 

in cash and then deposits the 

rest. 

This is an example of conversion. 

You must account for the full 

amount of every transaction. 

 

 Interest 
There are specific provisions pertaining to interest on trust fund accounts, which may be either 

interest bearing or non-interest bearing. The type of account must be agreed to in writing between 

the funds’ owner, the PB or BIC receiving the funds, and all other individuals who are parties to the 

real estate agreement. 

The interest belonging to others must be kept in the trust account and not commingled with any 

general operating account of the brokerage firm’s, PB’s, or BIC’s own funds. Disbursements of 

accrued interest must be in writing, signed by the trust fund owner, the PB receiving the funds, and 

all other parties to the real estate transaction agreement, and done in strict compliance to the 

written agreement.  

[Source: HAR 16-99-4(c)] 
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 ACTIVITY 
Select whether the following statement related to trust fund account interest is true, or if it is false. 

True False  Feedback 

 X If no written agreement exists, then any 

interest that accrues goes to the PB handling 

the funds.  

The owner of the funds—the person 

who gave the funds to the PB for 

safekeeping in the first place—

receives the accrued interest. 

 

 Personal Property 
Each PB or BIC who receives personal property, other than funds, in trust for other people, must 

safeguard the property by placing the property in a secure place located in Hawaii by the next 

business day. 

[Source: HAR 16-99-4(e)] 

 Record Retention Requirements for Personal Property 
The PB or BIC must retain, for at least three years, records of all personal property other than trust 

funds coming into the PB’s or broker-in-charge’s possession as trustee. All records of the trust-held 

personal property must be available for inspection by the commission or its representative and 

kept in-state at the place of business. The records must clearly indicate:  

1. Date of receipt of the personal property to be held in trust  

2. A description of and the type of trust property received 

3. From whom the personal property held in trust was received 

4. For whose benefit the personal property is being held in trust, and  

5. The date and to whom the personal property is to be delivered. 

[Source: HAR 16-99-4(f)] 

ACTIVITY 
Select whether the following statement related to record retention is true, or if it is false. 

True False  Feedback 

X  Records must be kept for all trust funds 

received for at least three years. 

There are specific details as to what 

makes up the “record” in order to 

comply with the requirement of 

recordkeeping.  

 

 Responsibility for Accounting Practices  
The PB is responsible for the brokerage’s accounting practices. This includes developing and 

implementing accounting policies and procedures.  
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[Source: HRS 467-1.6(b)(1)] 

 Scenario: Client Trust Account: Accounting Issues 
Real Estate Brokerage Firm A-Z has several client trust accounts. One holds the security deposits on 

the property management accounts. Another holds the earnest money deposits for sales 

transactions. Yet another trust account, considered the “primary,” receives the rental deposits and 

is used to disburse funds to the owners, vendors, suppliers, and the management fee to the 

company.  

 Questions for Consideration 
1. Is A-Z required to have separate bank accounts for each trust account?  

No. But having multiple types of client trust accounts in separate bank accounts (perhaps in 

separate financial institutions) may be helpful from an accounting standpoint 

2. How often should A-Z reconcile its trust accounts? 

There is no legal requirement which specifies how often reconciliations must be performed. 

However, doing so at least monthly or even more frequently may be beneficial.   

3. Would having different financial institutions for separate entities or businesses be better for 

accounting purposes? 

There is no legal requirement to have the accounts for separate business/entities at different 

financial institutions. This is a business decision that the PB should determine in consultation with a 

financial advisor or accountant before the accounts are opened.   

 Lesson 2: Trust Fund-Related Questions, Examples, and Case Studies 
Real world examples serve as a great way of understanding how trust funds are handled in the 

course of a transaction. In this lesson, we will review potential scenarios as well as case studies.  

 Common Questions Received by Real Estate Commission Related to Trust Accounts 
The February 2017 edition of the Real Estate Commission Bulletin contained a list of questions that 

were posed to DCCA’s Real Estate Branch from entities that wanted to be licensed as a real estate 

brokerage in Hawaii, along with answers, as follows:  

Q1: The owner of the entity wants control of the brokerage’s trust monies, which includes check 

disbursements. The owner is not a Hawaii real estate licensee.  Is this allowed? 

A:  No. The Principal Broker is the bottom-line responsible individual. Only the principal broker or 

designated BIC has control over the brokerage’s trust monies. 

Q2: Can the brokerage’s bank account be located in another state? 

A:  No. The trust fund account must be held and maintained in Hawaii.   

Q3: The bank requires two signatures for check disbursals. Can the second signature be a non-

licensee or licensee other than the Principal Broker? 

A:  Yes.  The Principal Broker is the trustee of the account. If the bank requires a second signature, 

the real estate rules do not specify who that second signatory may be. 
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Q4:  Do all monies received by the brokerage have to flow through the client’s account? 

A:  No. Only monies that are the result of a fiduciary relationship can flow through the client’s 

account. Funds such as brokerage commissions, management fees, and other brokerage fees need 

to be disbursed from the client’s account in a reasonable amount of time. See HAR §16-99-3(e), 

“The broker shall keep in special bank accounts, separated from the broker’s own funds, moneys 

coming into the broker’s possession in trust for other persons, such as escrow funds, trust funds, 

clients’ moneys, rental deposits, rental receipts, and other like items.” 

*Source: State of Hawaii Real Estate Commission Bulletin, February 2017 

 ACTIVITY 
Select whether each statement related to trust funds is true, or if it is false. 

True False  Feedback 

 X PB Tyler has accountability over the 

brokerage’s trust monies, unless he authorizes 

the BIC to have accountability, then only the 

BIC is responsible. 

The PB is the end-of-the-line 

responsible individual for the 

brokerage’s trust funds. 

Accountability cannot be delegated or 

authorized away.   

 X The trust fund account that PB Mika sets up 

may be located in any state. 

The trust fund account must be set up 

and kept in Hawaii.  

X  PB Lin has set up a bank account that requires 

two signatures for disbursals. Lin may select 

whomever she wants within the firm as the 

second signatory.  

There is no law stating otherwise, but 

authorization for the second 

signatory must be in writing. 

 

 Examples of how Funds Flow In and Out of a Trust Account 
Each of the following examples demonstrates how funds flow in and out of a trust account for a 

different type of transaction. These are strictly examples and only represent a few of the many 

types of transactions licensees may encounter. 

NOTE: When funds are received from a client, they must be promptly deposited in a trust account 

by the next business day, unless the trust funds’ owner has requested in writing to do otherwise.  

 Example 1: Buyer Instructs the Earnest Money Deposit Check to Be Held Uncashed 
Charles is interested in purchasing a home and has entered into an agency relationship with 

William, broker-owner of William Realty, to help him prepare the offer. Charles writes a check for 

the earnest money deposit, but he instructs William, in writing, to hold the check uncashed until 

the seller, Julie, accepts the offer. Once the seller accepts the offer, William forwards the earnest 

money check, payable to ABC Escrow, to the escrow company. 
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Is this permissible? 

Yes, per HAR 16-99-4(h). 

 Example 2: Property Management Bank accounts 
Della, principal broker-owner of Della Properties, has contracted with Tony to be the property 

manager for four properties that Tony owns, for which Della Properties will be paid a monthly 

management fee. As the property manager, Della will collect all tenant security deposits and rental 

payments and she will pay for all expenses related to the rental of the properties. At the end of 

each month, Della's fees will be deducted from the net rental income after expenses, and any 

remaining amounts will be paid to Tony. Della has her office manager, who does not have a real 

estate license, handle all of the deposits and withdrawals into and out of the account and keep 

track of all financial matters related to the rental of Tony’s properties. 

Below is a typical month of income received and payments made: 

A. June 2: Received $1,100 rent from Property Three  

B. June 4: Received $1,200 rent from Property One  

C. June 5: Received $1,300 rent from Property Two  

D. June 15: Paid $300 for cleaning of Property Four in preparation of rental 

E. June 20: Received $1,500 security deposit for rental of Property Four  

F. June 30: Paid $425 to Della Properties for property management fees 

G. June 30: Paid $ 2,875 to Tony for rents received 

 

1. What types of accounts must Della set up in order to rent Tony’s properties? 

a. Client trust account 

b. Company business account 

2. Into which account type do each of the items above need to be deposited or withdrawn 

from? 

a. A, B, C, D, E, G – Client trust account 

b. F – Withdrawn from Client Trust Account. Deposited in Company business account.  

[Source 16-99-3(e)]  

3. Is there anything wrong with what Della’s office manager is doing? 

a. Yes. Non-licensees may make deposits into trust accounts but only the PB or 

designated BIC is authorized to make withdrawals from the account. 

[Source HAR 16-99-4(i)] 

 

 Case Study: Clients’ Trust Accounts’ Audit Goes Awry (Non-Hawaii Case) 
Note: This is a non-Hawaii case, used for illustration purposes only. Requirements, violations, and 

penalties may be different. 

A state’s real estate commission sent a client trust account audit letter to the PB of a brokerage 

firm. The PB failed to produce the requested documents. Over the next several months, two 
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compliance department members repeatedly contacted the PB to no avail. The Commission 

opened an investigation on the PB for failure to provide the required reconciliations for the audit. 

The investigator emailed the PB to make arrangements to visit her office, and a formal request was 

also made to provide the trust account reconciliation documents by a specific date. When the 

investigator visited the PB’s office and requested  a three-way reconciliation to compare the client 

trust bank statement balance, the book balance and the client ledger balances, the PB’s response 

was that no one had stated they needed separate reports for tenants’ security deposits. The PB 

provided several property management agreements, and three of these agreements had no way to 

identify which client funds belonged to that client and property. In addition, she continued to fail to 

deliver the requested reconciliations, and there was a discrepancy between the name of the bank 

where the PB stated the trust account was and what the database showed as the bank. 

 Principal Broker Violations 
The PB was found to be in violation for: 

 Property management agreements not having a client identifying code 

 Failure to notify the Real Estate Commission within 10 business days after the date a client 

trust account was opened   

 Failure to prepare and provide the required three-way reconciliations (per this state’s 

requirements, these must be done within 30 days of the bank statement’s date) 

 Failure to provide the property management records within 5 banking days. 

 Demonstrating incompetence or untrustworthiness in performing any act for which the 

licensee is required to hold a license 

As a result, the PB’s license was revoked, and she was ordered to pay a civil penalty of $10,000. 

Unit 4: Training and Succession Planning 
 

Objectives for Unit 4 
Upon completion of this unit, you will be able to: 

*Identify the purpose of a policies and procedures manual and its contents. 

*Identify the importance of using a policies and procedures manual as part of the management of 

real estate licensees by principal brokers and brokers in charge 

*Identify the consequences when a principal broker is absent from the brokerage firm or needs to 

be permanently replaced. 

Lesson 1: The Policies and Procedures Manual 
 

 What is the Purpose of a Policies and Procedure Manual 
A policies and procedures manual (PPM) is a tool that can be used to ensure compliance with real 

estate and licensing laws to provide for smoother business operations. The scope of a PPM for a 
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real estate brokerage firm may vary depending on the size of the firm and its activities (i.e. sales, 

property management, residential or commercial property). The following is a sample of provisions 

that might be included: 

 Describes the roles and relationships of the PB, BIC (if any), real estate licensees, and 

employees. 

 Specifies which functions must and/or can only be performed by real estate licensees. 

 Gives answers to common questions that arise in transactions and day-to-day operations to 

manage known risks and areas of confusion. 

 Lists specific standards and rules to be followed to ensure consistent decision making. 

 Scenario: Procedure to Implement a Policies and Procedures Manual 
Real estate brokerage firm Empire Realty has what they consider an effective PPM in their office. 

The brokerage firm updates their manual and adjusts it to the current market issues of concern in 

overseeing the real estate activities of its licensees. Principal broker Gerry uses a circulation cover 

checklist for the licensees to initial along with a summary of recent changes that’s attached, and 

the amended pages being submitted into their appropriate category in the PPM. Principal broker 

Gerry also has an administrative assistant reconfirm and follow up to ensure that all of the firm’s 

licensees have initialed their review of the changes. 

 Questions for Consideration 
1. Is Gerry’s PPM process a recommended practice that all brokerage firms should consider?  

Although Gerry’s PPM process is an excellent practice to have in place for the "bricks and 

mortar" brokerage operation, an online method should be considered by brokerages whose 

licensees may be remotely conducting their real estate business from home with fewer visits 

to the brokerage’s office.  

2. What happens if a licensee does not acknowledge receipt and acceptance? 

 

The PPM may need to address a timeline for acknowledgment. 

 Going Beyond “One and Done” 
Consistent training on the PPM is necessary. One way to ensure this is by using part of any meeting 

in which most/all licensees are present (i.e. sales, management, staff) to cover an issue/item that’s 

frequently misunderstood or forgotten. The PPM should also be reviewed for needed updates on a 

regular basis, a minimum of once a year. It should never be considered “finished.” A PPM isn’t a 

static document and should be fluid enough to make changes when the need arises, such as when a 

new law is enacted that impacts the practice of real estate. Any time a significant change is made 

to the PPM, it should be communicated to the entire brokerage firm, and initials obtained from 

each member of the firm. Copies of communications about policies and procedures should be kept 

for proof that the information has been provided. 

 Policy vs. Procedure 
Policies are the rules by which a business operates; procedures are the ways in which tasks are 

carried out within the firm. 
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To expand on these definitions, policies are clear, simple statements of how the brokerage intends 

to conduct its services, actions, or business. Policies provide a set of guiding principles to help with 

decision making. Policies are better understood if they are not long or complicated—a couple of 

sentences may be all that is needed for each policy area. 

Procedures describe how each policy will be put into action within the brokerage. A well-crafted 

PPM can help ensure uniformity of firm procedures.  

For instance, ABC Realty has a policy against sexual harassment. Its PPM would clearly state the 

brokerage’s policy on sexual harassment and the procedures for reporting alleged sexual 

harassment.  

Each procedure in a PPM should outline: 

• Who will do what in a given situation 

• The steps each person needs to take and in what order 

• Which forms or documents to use 

 PPM Development 
Developing a PPM involves more than just writing. The process involves: 

• Research on the policy and procedure being developed 

• Interviewing staff for examples on what duties/roles should be assigned  

• Forming committees for feedback on the definition of the policies and actions in the 

proposed procedures 

• Creating and reviewing drafts 

• Publishing and distribution 

• Training/communicating to all staff and licensees 

• Maintaining, updating, and improving  

Also, PBs should be sure to consult with their legal counsel when drafting or implementing a PPM 

since the attorney may have his/her own interpretation on what should be included and why.  

 Sample Manual Inclusions 
What could be included in the PPM? Here are some examples: 

1. Specified delegations of responsibilities to a BIC 

2. Copies of the Real Estate Commission Bulletin 

3. Copies of real estate-related articles of general interest 

4. Discussions regarding ethics, conduct, and licensing requirements 

5. Copies of laws and rules for real estate licensees (HRS Chapter 467, HAR Chapter 99) 

6. Copy of HRS Chapter 521, Hawaii Residential Landlord-Tenant Code (Especially if the 

brokerage engages in property management activities) 

7. Copy of HRS Chapter 436B, Professional and Vocational Licensing Act 

8. Copy of HRS Chapter 514B, Condominiums (and accompanying rules) 

9. Copy of HRS Chapter 508D, Mandatory Sellers Disclosures in Real Estate Transactions 

10. Copy of HRS Chapter 514E, Timesharing Plans 

11. Any related laws and rules relative to real estate and activities conducted by the brokerage 
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12. Step-by-step procedures to guide associated licensees and staff in their day-to-day duties 

and responsibilities 

13. Continuing education requirements 

14. Brokerage policy on dual agency 

15. Cybersecurity policy 

NOTE: This is by no means an exhaustive list of what to include in a PPM. The selection of topics, 

and the policies and their accompanying procedures, will vary between brokerages because PPM 

reflect the values, approaches, and commitments of a specific firm and its culture. However, all 

brokerage PPMs should be created with the goal of risk management and consumer protection.  

[Source: HIREC Bulletin 08/16] 

 Training on the PPM’s Contents 
All firm members should be trained on the contents of the PPM. Training is the formal process used 

to develop in firm members the attitudes, knowledge, and skills they need to be efficient and 

effective in their roles. When the PPM is first introduced, this training should involve the whole 

firm. After the initial introduction to the firm, training can be by individual or at regular intervals for 

groups of new and/or existing firm members.  

Training methods may include, but are not limited to: 

• Lectures, workshops and seminars 

• Department or staff meetings 

• On-the-job training 

• Multimedia training and/or computer-based training 

• Mentoring and coaching 

 Scenario: Counter-Offer Validity 
Johnny, a salesperson at Quest Properties, represents a buyer and submits an offer on Monday for 

a property that is listed with another brokerage firm. The next day, the seller’s agent submits a 

counter-offer to Johnny which his buyer client accepts that day. On Wednesday, the seller receives 

a new, higher backup offer from another buyer that the seller wants to accept. As a result, the 

seller's agent tells Johnny that the seller’s counter-offer actually wasn’t valid since only the 

counter-offer form was given to Johnny and it did not have the original signed Purchase Contract 

included with it. 

 Questions for Consideration 
1. Is the counter-offer valid? 

Yes. It doesn’t matter that the original Purchase Contract wasn’t attached. There was a 

valid contract that had been referenced and acknowledged as accepted. 

2. Could the PPM address procedures on counter-offers and rescission of counter-offers?  

Yes. The PPM should contain a section describing the specific procedure that an agent 

needs to follow when preparing and presenting a counter-offer.  

3. Should the PB regularly conduct training on contracts and counter-offers? 
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Yes. The PB should conduct regular training on offers and counter-offers and this 

procedure should also be included in the PPM. 

 Compliance with the Policy and Procedures Manual 
It is important to enforce the PPM. If it is not enforced, it can later be claimed that, while the policy 

was there, it was generally “understood” that it didn’t need to be followed. PBs should use a 

reward/punishment system to ensure compliance. Flagrant violations should be dealt with swiftly 

and firmly.  

If the PPM says one thing, but “everyone knows” that the truth is something else, either the PPM 

has to change, or the behaviors of the firm members must change. The PPM should reflect real-

world practice in every area. If firm members are not expected to adhere to certain rules in the 

PPM and the firm has a practice of letting things “slide” it may compromise the overall 

enforceability of the PPM as a whole.   

 Enforcement Is Mandatory 
Enforcement of the PPM is not optional. HRS§467-1.6(b)(5) states that a principal broker is 

responsible for: 

(5) Developing policies and procedures for the brokerage firm concerning the handling of real estate 

transactions and the conduct of the associated real estate licensees and other staff, including 

education and enforcement of the policies and procedures 

 Case Study: Consequences Resulting From Lack of PB/BIC Oversight (Hawaii Case) 
Renee, a salesperson with Prime Properties, LLC (Prime) entered into an exclusive right-to-sell 

listing agreement with a seller covering a townhouse in Waipio. Neither Maxine, the PB, nor 

Thomas, the BIC, reviewed the listing agreement. Instead, it was reviewed and signed by Donald, a 

contract supervisor, who was a broker salesperson at Prime who then forwarded it to Janice, who 

was a transaction manager at Prime. 

  Question to Consider 
1. Is the PB required to sign the listing agreement? 

No, the authority to review and sign the contract may be delegated in writing by the PB to one 

or more BICs at the brokerage firm subject to the PB's written policies and procedures.   

[Source: HRS 467-1.6(c)] 

 Case Study: Consequences Resulting From Lack of PB/BIC Oversight (continued) 
Jerry and Ann Lau purchased the townhouse listed by Renee, a decision made in part because they 

believed the monthly maintenance fee included water and sewer services. Renee had taken the 

seller’s word that these services were included in the maintenance fee. The Seller’s Real Property 

Disclosure Statement (SRPDS) contained a box that had been checked “no” in response to the 

question whether the property was separately metered. The statement also contained a box that 

had been left empty in response to the question, “Is this a submeter?” (The box was later checked 

“no” but there was some question as to who did this because it had not been marked when the 

Laus received the SRPDS as noted in an email to their agent.)  
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 Questions to Consider 
1. Who is responsible for filling out the SRPDS? 

The seller.  The SRPDS form clearly states “MUST BE COMPLETED BY SELLER ONLY”. 

2. Can a real estate licensee make changes to the SRPDS after the seller has filled it out? 

No, licensees may not alter the SRPDS. 

 Case Study: Consequences Resulting From Lack of PB/BIC Oversight (continued)  
The Laus’ email contained additional questions which were forwarded by their agent to Donald. 

Donald asked Renee to respond to the disclosure questions, and other questions were referred to 

the property management company. Renee stated that prior to closing, she did not know if the 

water and sewer fees were included in the maintenance fee, had never represented this to the 

Laus, and had directed them to the managing agent for the condominium project to answer any 

questions about the water and sewer fees. The managing agent had provided a property 

information form indicating that water and sewer fees were included as part of the maintenance 

fees. 

 Questions to Consider 
1. Is Renee responsible for knowing whether the maintenance fees include sewer and water 

charges?  

Yes, since these items are material facts relating to the property and the law requires her to 

ascertain material facts. [HRS 467-14(18)] 

2.  Should Donald have taken steps to confirm if the maintenance fees included water and 

sewer charges?  

Maybe. This depends on how Donald’s role and responsibilities are defined in the PPM. 

3.  Should Thomas have taken steps to confirm if the maintenance fees included water and 

sewer charges?  

Probably. As a BIC, Thomas likely has a responsibility for the conduct of the licensees at the 

branch where he is located but this could be limited depending on what may be contained 

in the PPM. 

4. Should Maxine have taken steps to confirm if the maintenance fees included water and 

sewer charges?  

Yes, as the PB, she is responsible for the direct supervision of Thomas, Renee, and Donald. 

[Source: HRS 467-1.6(a)]  

 Case Study: Consequences Resulting From Lack of PB/BIC Oversight (continued) 
Three months after purchase, the Laus received a bill for water and sewer charges and contacted 

Renee to complain about it. Renee told them that it must be a mistake because the monthly 

maintenance fee definitely included those items. However, neither she nor Prime did anything 

further and the Lau’s ended up paying the separate sewer and water charges. The Laus 
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subsequently filed a complaint against Renee and her brokerage firm. At the hearing, Renee 

testified that when a client provided her with information, she had no further obligation to 

ascertain material facts, and if she was in the same situation today, would do nothing different 

than before. Maxine and Thomas both testified that they were not involved in the transaction and 

did not supervise Renee. Prime’s PPM contained sections which stated that “agents will perform 

diligently in disclosing material facts,” and that material facts should be ascertained through due 

diligence.  

Based on the above, HIREC determined: 

 Renee had made a misrepresentation and an untruthful statement concerning the 

property, failed to ascertain and disclose a material fact about the property, and engaged 

in business under her real estate salesperson’s license in a manner causing injury to 

members of the public. 

 Maxine and Prime were found to be deficient for failing to provide direct and meaningful 

supervision of Renee. 

 Maxine, Thomas, and Prime were also found to be in violation for failing to maintain a 

record of competency ostensibly because they did not enforce the policies contained in 

Prime’s PPM.  

Lesson 2: Brokers-In-Charge  

 

 Broker-in-Charge 
A broker-in-charge is defined as: 

An individual broker licensee designated by the principal broker as the broker directly in charge of 

and responsible to the principal broker for the real estate operations conducted at the principal 

place of business or a branch office. The principal broker may designate one or more brokers-in-

charge of the principal place of business or branch office, provided that there shall be at least one 

broker-in-charge of each branch office. A broker-in-charge may be designated to more than one 

branch office. 

[Source: HAR §16-99-2] 

 Principal Broker Delegation of Duty to a Broker in Charge 

The principal broker may delegate management and supervision duties to one or more brokers-in-

charge subject to the principal broker’s written policies and procedures. The principal broker is 

responsible for the education, enforcement, and records required of such policies and procedures.  

[Source: HRS 467-1.6(c)] 

 Scenario: BIC Responsibilities Related to Dual Agency 
Kuleana Brokerage has a dual agency transaction escrow with licensee Sandra working with the 

seller and licensee Brenda working with the buyer. The buyer’s home inspection reveals that the air 

conditioning (AC) unit is on its last legs, so the buyer requests the seller replace it prior to close of 

escrow but after the property inspection contingency has expired. The seller refuses.  
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Brenda goes to David, Kuleana’s BIC, and says, “My client, the buyer, is being reasonable and wants 

the AC replaced prior to closing.” 

Sandra tells David, “My client, the seller, believes that the buyer is being unreasonable to expect a 

new AC after the property inspection contingency as expired.” 

 Questions for Consideration 
1. Can David, as a BIC, handle this or must it be referred to Kuleana’s principal broker? 

2. Assuming David is authorized to respond, what should he do? 

 

 Answer to Questions 
1. Whether David is authorized to handle this situation will depend on what authority has 

been delegated to him by the PB. This delegation needs to be in writing and should be 

contained in Kuleana Brokerage’s PPM. 

2. Assuming David is authorized to handle these types of situations, he should educate 

Brenda and Sandra that Kuleana Brokerage represents both the buyer and the seller in the 

dual agency transaction. It’s not a matter of “my client,” it’s a matter of “our clients,” which 

include both the buyer and the seller. As such, if both the seller and the buyer still want to 

go through with the transaction it would be best if they can negotiate a solution that could 

still allow the transaction to close. In this case, the solution may involve contributions by 

both Brenda and Sandra as well as the brokerage firm. Again, David will need to consult the 

PPM if he is authorized to negotiate such a solution or whether only the PB must do so.  

 Lesson 3: Absence of Principal Broker or Broker in Charge 
 

 Absence from the Principal Place of Business 
Prior to a PB or BIC being absent from the principal place of business for more than 30 calendar 

days, and no other BIC is registered for the principal place of business, the PB must submit to the 

commission a signed, written notification of the absence designating a temporary PB or temporary 

broker-in-charge, who must sign the notification acknowledging the temporary designation.  

[Source: HAR 16-99-3(o)] 

 Temporary Absence/Replacement 
A temporary PB or broker-in-charge arrangement must not exceed a period of six months unless, 

prior to expiration of the initial six-month period, the PB requests and obtains, after showing good 

cause for the extension, approval of the commission to extend the temporary arrangement for up 

to an additional six months. The extension request should be submitted at least one month prior to 

the original request’s expiration date. 

[Source: HAR 16-99-3(o)] 

The intent of this rule is to assist a brokerage in maintaining its day-to-day real estate activities 

should its PB be absent more than thirty days, or if an illness or death should affect the PB. 

Although not required, PBs should prepare for unexpected events which may affect the operations 

of the entity. There should be at least one broker in charge in the brokerage. Having a designated 
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broker in charge will allow the brokerage to function despite the absence of the PB for more than 

thirty days. 

 Prolonged Illness or Death 
In case of prolonged illness, incapacitation, or death where the PB or BIC is unable to act, another 

broker must be designated as the temporary PB or broker-in-charge within 30 days of the illness or 

death with appropriate notification and statement of a licensed medical doctor certifying to the 

commission the broker’s inability to practice. 

[Source: HAR 16-99-3(o)] 

Sometimes, PB’s decide to operate as a sole proprietorship which may or may not have associating 

licensees. However, should anything happen to the PB/sole proprietor, say a sudden death or 

debilitating accident, the associating licensees are faced with no PB and no way for the sole 

proprietorship to continue as a real estate firm because it is tied to the PB’s and therefore could 

face  the prospect of going involuntarily inactive. 

[Source: HIREC Real Estate Bulletin May 2013] 

The November 2017 edition of HIREC’s Real Estate Bulletin contained a chart which compared a 

sole proprietorship and a limited liability company (LLC). One of the observations was that an LLC 

can survive the death of a PB provided certain contingencies are in place including but not limited 

to the appointment of a temporary PB in accordance with HAR §16-99-3(o). It went on to state: 

“Licensees operating as sole proprietorships are encouraged to consult with their legal and tax 

advisors regarding forming a single member LLC with respect to succession, taxation, and 

compliance with the laws and rules for real estate brokers and salespersons. Likewise, licensees 

who are currently operating as a single member LLC should review their operating plans and 

successions plans with their legal and tax advisors to ensure they are in compliance with applicable 

laws and rules.” 

[Source: HIREC Real Estate Bulletin November 2017] 

Scenarios: Death of Principal Broker 
1. Bea is the PB of her real estate brokerage firm which is organized as a sole proprietorship. 

The firm has three salesperson licensees associated with it. When Bea passes away, her 

brokerage ceases to exist and all of the licenses for the salespersons associated with her 

will become inactive. 

2. Parker is the PB of a brokerage firm which is organized as a limited liability company (LLC). 

When Parker passes away, the brokerage firm may not cease to exist because it is an LLC. 

However, another broker needs to be designated as the temporary PB or broker in charge 

within thirty days of Parker’s death with appropriate notification to HIREC. 
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Unit 5: Personal Transactions & Entities 

 

Objectives for Unit 5 

Upon completion of this unit, you will be able to: 

*Identify a real estate licensee’s obligations when engaging transactions involving properties that 

they own. 

*Identify the requirements and limitations involved in the formation of entities by real estate 

licensees.  

  

Lesson 1: Licensees Must Inform Their Principal Broker About Personal Transactions 

  
Every real estate broker and salesperson is under the direction of a PB for all real estate 

transactions. This includes a licensee’s transactions involving their own properties. The law requires 

licensees to fully inform their PB when they intend to sell, lease, exchange, or rent their own 

properties.  

[Source: HAR §16-99-3(g)] 

Scenario 

Suki, a real estate licensee who lives on the Big Island and owns a property on Kauai which she 

wants to sell. Since her brokerage firm does not have a branch office on Kauai, so she lists it with a 

brokerage firm on that island. Suki does not inform her PB because it’s her own property, on a 

different island, and another brokerage firm is handling the listing. 

 Question to Consider 

1. Is Suki required to inform her PB about her personal property being listed, even if it is on 

another island? 

Yes. The Rules require her to inform her PB if she will offer any property she owns for sale. 

 

 

Lesson 2: Principal Broker’s Role with Respect to Licensees’ Personal Transactions 
 

Supervision Over All Licensee Transactions 
There are no exceptions listed to the statutory requirement that every real estate licensee must be 

under a PB’s direct management and supervision for ALL real estate transactions. As such, a PB is 

just as responsible for transactions involving a licensee’s own property as they would be when a 

licensee is representing a client in a sale or property management transaction.   
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Trust Accounts and Personal Transactions 
As previously discussed, the law requires every brokerage firm to maintain a trust fund account and 

all cash or checks as down payments, earnest money deposits, security deposits, and rental 

income, other checks payable to third persons or trust accounts, and personal property other than 

cash or checks must be deposited in the trust fund. The law also specifies that only a PB or BIC may 

have custody or control over the trust account, except in the case of deposits to the account. 

[Source HRS 467-1.6(b)(1) and HAR 16-99-4] 

Given the above if a licensee sells or rents his or her own property: 

 Any deposits, proceeds, or rents received must be placed in a client trust account. 

 A licensee may not set up their own trust account unless they are a PB. 

 A licensee may not legally withdraw monies from any trust account unless they are a PB or 

BIC. 

Since the licensee must have all funds from the sale and rental of their own properties placed in 

the brokerage firm’s trust account and since only the PB (and BIC if authorized) have access to the 

account, all activities related to those funds must be under the direct management and supervision 

of the licensee’s PB and/or BIC. This means that licensees may not engage in the sale or rental of 

their own properties independent of the brokerage firm that they are associated with. (One of few 

cases in which a licensee could sell or rent his/her own property would be if the licensee were the 

PB of his/her own real estate brokerage firm and even then, the licensee would still have to 

maintain a separate client trust account for any deposits (including tenants security deposits), sales 

proceeds, or rents which were received. 

 Scenario: Personal Rental Transactions 
Malcolm, a real estate salesperson with Monsoon Properties owns three rental properties. He set 

up a business account, separate from his personal account, specifically for all activities related to 

these rental properties. He uses the account to deposit rental proceeds and security deposits, and 

to make payments for maintenance contracts, repairs, and other business expenses.  

 Questions for Consideration 
1. Is Malcolm’s PB responsible and/or accountable for any of Malcolm’s conduct regarding the 

three rental properties?  

Yes.  Hawaii law (HRS 467-1.6) requires the PB to provide direct management of all real 

estate licensees associated with the brokerage firm. The requirement includes any personal 

real estate activities that Malcolm does while he is associated with Monsoon Properties. 

2. Is Malcolm properly handling the monies related to his rental activities?  

No. All rental proceeds and security deposits must be placed in Monsoon Properties client 

trust account. Also, any amounts required to be withdrawn from the account to pay for 

expenses related to rental and maintenance of Malcolm’s properties can only be made by 

Monsoon’s PB. 

3. Can Malcolm set up the required trust accounts himself?  
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No. Hawaii law specifies that the PB must be responsible for the client trust accounts and 

disbursements from those accounts. Therefore, Malcolm cannot set up his own trust 

accounts since he is not the PB and monies and deposits from Malcolm’s rental activities 

must be deposited in and disbursed from Monsoon’s trust accounts and supervised by the 

PB. 

ACTIVITY 
Select whether each statement related to personal transactions is true, or if it is false. 

True False  Feedback 

X  Lorinda is a real estate salesperson who also 

owns and manages two rental properties. She 

is still under the direction of a PB—even for 

personal transactions.  

A salesperson is under the direction 

of a real estate broker for all 

transactions, emphasis on the “all.” 

 X If Sam is a salesperson who also rents out 

properties he owns, he is not required to have 

a client trust account, since such accounts are 

only for brokerage firms.  

Rents and security deposits must be 

placed in a trust account. Since Sam is 

not a PB, these monies must be 

deposited in Sam’s brokerage firm’s 

trust account.  

 

Lesson 3: Creating an Entity to Receive Real Estate Commissions and Fees 

 
One of the most frequent questions that HIREC receives is whether a real estate broker or 

salesperson licensee who is currently associated with a real estate broker/ firm can form an entity 

so that the commissions that a licensee receives from performing real estate activities can be  paid 

to the entity instead of to the licensee directly. 

 

[Source HIREC Bulletin 05/20] 

 

 Why Would Licensees Form an Entity? 
Real estate licensees tell HIREC that they were advised to form an entity (corporation, partnership 

or LLC) for tax accounting purposes. One  objective of doing this would be to have the entity 

receive the licensee’s earned commissions from the brokerage firm that the licensee is associated 

with which would lessen the amount of federal and state income tax that the licensee would have 

to pay on these commissions. Another objective would be that the entity could act as a shield for 

any legal liabilities that could arise from the licensee’s real estate activities. 

 

Any Entity Engaging in Real Estate Activity Must Be Licensed and Have a PB or BIC 

Anyone who engages in real estate activity for compensation must have either a real estate broker 

or real estate salesperson license. 
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[Source HRS 467-1] 

 

If the “person” is a corporation, partnership, or LLC, it is likely to be deemed to be a “brokerage 

firm” and must be licensed as a real estate broker. 

 

[Source HAR 16-99-2] 

If commissions arising from a real estate transaction were to be paid to an entity, it would be 

deemed to be engaging in real estate activity in return for compensation. As such, the law requires 

the entity to obtain its own real estate broker license. Also, as discussed above, the law requires 

the brokerage firm to maintain a principal place of business and there must be a PB and/or one or 

more BICs at the principal place of business. 

 

Licensees May Only Work for and Receive Compensation from the Broker or Brokerage Firm They 

are Associated With 

The law clearly states that a licensee may not conduct real activities for anyone other than the 

licensee’s employer or the broker/brokerage firm where his/her license is associated. 

 

[Source HRS 467-14(6)] 

 

Similarly, the law also specifies that a licensee’s commissions or compensation for real estate 

activities may only be received from the licensee's employer or the broker/brokerage firm where 

his/her license is associated. 

 

[Source HRS 467-14(5)]  

 

Taken together, these laws mean that a real salesperson or broker-salesperson can only: 

 Work for the broker/firm with whom his/her license is associated; and 

 Receive commissions from the broker/firm with whom his/her license is associated. 

 

 Forming an Entity Will Not Accomplish the Licensee’s Objectives 
Remember, a licensee’s objectives for forming an entity may be to reduce taxes by having 

commissions paid to the entity rather than the licensee directly and to reduce potential liability 

arising from the licensee’s real estate activities. The current real estate laws do not allow for either 

of these objectives to be met because: 

 

1. The entity (most likely a single member LLC with the licensee as its sole member) could be 

formed but would need to obtain its own real estate license and have its own PB which is 

unlikely. 

2. Commissions cannot be paid to the entity and then transferred to the licensee because the 

licensee can only receive commissions from the broker/firm with whom his/her license is 

associated. 

3. A licensee can only work the broker/firm with whom his/her license is associated so 

forming an entity would not shield the licensee from liability arising from his/her real 

estate activities.  
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Scenario: Setting Up an Entity for Commissions to Be Paid Directly 
Keiko Fox, a real estate salesperson with Musubi Properties is advised by her accountant to create 

an LLC, have her earned commissions paid directly to the LLC and to sign all documents and 

correspondence as “Keiko Fox LLC”. Keiko goes to DCCA and registers Keiko Fox LLC as a Hawaii LLC 

and tells Musubi’s PB to pay any commissions she earns to her LLC instead of to her directly. 

 

 Questions for Consideration 
1. Is it OK for Keiko to set up an LLC? 

 

Yes, Keiko can set up an LLC but the LLC cannot engage in any real estate activity unless it 

obtains a real estate license and has a PB at its principal place of business. However, if Keiko 

signs documents and correspondence with the name “Keiko Fox LLC” this could be a violation 

since Keiko Fox LLC does not have a real estate license. 

2.  May Musubi pay Keiko’s commissions to the LLC? 

 No, Musubi can only pay Keiko’s commissions to Keiko. If Musubi paid Keiko’s commissions to 

the LLC, Musubi would be in violation of HI real estate laws since the commissions were 

earned by Keiko not the LLC.  

 

 3.   Keiko slyly convinces her bank to allow her to deposit her commission checks from Musubi 

(which are payable to her and not the LLC) into the Keiko Fox LLC account. At the end of the year, 

Keiko’s accountant files separate tax returns for Keiko Fox LLC and Keiko individually. The return 

for the LLC shows the full amount of the commissions that were paid by Musubi but Keiko’s 

personal return only shows half of that amount and that it was paid to Keiko by the LLC. Are 

there any licensing law violations and if so, by whom? 

 a. The LLC is in violation for receiving compensation for real estate activities without a license. 

 b. Keiko is in violation for receiving compensation for real estate activities from someone 

other than her broker. 

 c. Keiko and the LLC may have engaged in misrepresentation if all documents and 

correspondence were signed by the LLC instead of herself. 

 d. Musubi and its PB may be in violation if it was aware of that Keiko was representing that 

she was conducting business as Keiko Fox LLC rather than an individual licensee associated 

with Musubi. 

 e. Keiko’s accountant may be in violation of Hawaii licensing laws (HRS Chapter 436B) if he 

knew that commissions for real estate activities were being deposited in the LLC account, 

but the LLC did not have a real estate license. 

 


