2017 LAW UPDATES

Unit 1: 2017 Real Estate-Related Legislation
(Time: 45 minutes)
Introduction to Unit 1
Pursuant to the Real Estate Commission’s (REC) objective of making licensees aware of each
year’s major law changes relating to real estate, this unit lists bills that were passed by the
Hawaii Legislature during the 2017 session and sent to the governor. Bills can become law either
by the governor signing them, or by not vetoing them by the applicable deadline. If the governor
vetoes a bill, it will not become law unless the governor’s veto is overridden by the legislature.
Article III, section 16 of the Hawaii State Constitution specifies that the governor has 10 days to
consider bills presented 10 or more days before the adjournment of the legislature and 45 days
after the adjournment of the legislature to consider bills presented to the governor fewer than 10
days before such adjournment. Saturdays, Sundays, holidays, and any days in which the
legislature is in recess prior to its adjournment are not counted in determining these time periods.
Bills that have become law at the time this manual is published are identified by an act number in
bold type under the bill number. The others that are not yet law will be updated when the
information becomes available.
The bills are arranged numerically by House and Senate, followed by bill titles (which are not
always descriptive of a bill’s contents) and a brief description. The bills and the committee
reports and testimony relating to them can be viewed by at the Hawaii Legislature’s website
http://www.capitol.hawaii.gov.
Note: Each bill contains a provision stating when it will become effective. The date that a bill
becomes law may not be the date that the law will take effect.

1- The impact of the bills is far-ranging, from possibly minimal to certain licensees in some areas
of real estate to significant to those practicing in others. The purpose of this section is not to
provide a detailed analysis of each bill, but to give licensees a general awareness of legislation
being enacted so that each person can take appropriate follow-up action.
2- This information is not intended to be a comprehensive, nor necessarily balanced, treatment
of any bill, nor are they to be construed as legal advice or necessarily reflective of the Real
Estate Commission’s policy or opinions on any of these measures.

Lesson: 2017 Hawaii Legislative Updates
House Bill 192 (HB192 HD2 SD1 CD1): Expands the definition of Planned Community
Associations
This bill expands the definition of a “planned community association” under HRS Chapter 421J
to include a homeowners' association, in which the voting membership is made up of ten or more
parcel owners or their proxies and specifies that assessments may be imposed that, if unpaid,
may become a lien on the parcel(s). It also addresses how proxies that return with boxes
“unchecked” are to be treated. Members of these types of associations will now have access to
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mediation dispute resolution processes as a result of being subject to Chapter 421J. The effective
date of this bill: July 1, 2017.
House Bill 239 (HB239 HD2 SD1 CD1): Clarifies certain issues relating to condominium
association proxies
This bill specifies that if a proxy is a standard proxy form authorized by a condominium
association, and the proxy is returned with no box checked or more than one box checked, the
proxy shall be counted for quorum purposes only. The effective date of this bill: when it is
approved by the Governor.
House Bill 832 (HB832 HD1 SD1 CD1): Imposes new requirements related to condominium
board meetings
This bill provides that any violation by a condominium board member of the mediation or
arbitration provisions of Hawaii’s condominium statute (HRS sections 514B-161 & 162) may
constitute a violation of the member’s fiduciary duty but also provides a safe harbor provision
for a board member who votes for compliance or rescinds or withdraws the violating conduct. It
specifies that condominium owners shall be permitted to participate in any deliberation or
discussions at board meetings, other than executive sessions, subject to owner participation rules
adopted by the board. The bill further requires the notice for board meetings to include a list of
items expected to be on the meeting agenda and that unapproved final drafts of the minutes of a
board meeting be available within 30 days after the meeting. The effective date of this bill: July
1, 2017.

House Bill 1418 (HB1418 SD1): Amends the county exemptions from building permit and
building code requirements to ensure that Hawaii's communities are not suspended from
participation in the National Flood Insurance Program
Act 203, Session Laws of Hawaii 2013, exempted certain agricultural structures from building
code and permit requirements. However, these changes inadvertently conflicted with state
floodplain management requirements that are consistent with the National Flood Insurance
Program (NFIP), as administered by the Federal Emergency Management Agency (FEMA). As a
result, FEMA notified the state in April 2016 that unless the state made certain necessary
statutory amendments, new and renewed NFIP policies would be suspended, and NFIP flood
insurance would be unavailable to Hawaii's residents. This bill amends the exemption provision
(HRS section 46-88) consistent with the NFIP to ensure Hawaii's continued eligibility in the
NFIP. The effective date of this bill: upon approval by the Governor.
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House Bill 1244 (HB1244 HD1 SD2 CD1): Cesspools; Upgrade, Conversion, or Connection
This bill requires all cesspools in the state be upgraded or converted into more environmentally
friendly waste treatment systems or connected to a sewer system before January 1, 2050 but
gives the Department of Health the authority to grant exemptions from this requirements to
property owners of cesspools who show a legitimate reason that makes it infeasible to upgrade,
convert, or connect the cesspool. The bill also directs the department to collaborate with the
department of taxation to assess the feasibility of a grant program to assist low-income property
owners with a cesspool upgrade, conversion, or connection. The effective date of this bill: July 1,
2017.
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House Bill 1498 (HB1498 HD1 SD1 CD1): Condominium Associations; Contracts; Resident
Managers; General Managers; Operations Managers; Site Managers; Owners; Board of
Directors; Mixed-use Projects; Elections; Board Members
Part I: Requires copies of contracts, written job descriptions, and compensation between the
association and any person retained to manage the operation of the property on-site to be made
available to any unit owner, and allows certain personal information to be redacted from the
contracts.
Part II: Clarifies that in cases where the removal or replacement of a director elected by a class of
unit owners is authorized, such removal or replacement may be by a majority of only the
members of that class. The bill also specifies that, for an election in a mixed-use condominium
project where directors are elected by different classes of owners, an association may cast the
vote or votes allocated to any nonresidential unit owned by the association where those eligible
to vote in the election are limited to owners of one or more nonresidential units, including the
nonresidential unit owned by the association.
Part III: Clarifies that tenants are prohibited from serving as board members of a condominium
association. The effective date of this bill: July 1, 2017.
Senate Bill 119 (SB119 SD1 HD1 CD1): Establishes a cap on late rent payment fees
This bill establishes a cap of 8% on late rent payment fees which would be applicable to all new
rental agreements and rental agreement renewals entered into on or after the effective date of the
bill. The effective date of this bill: November 1, 2017.

Senate Bill 369 (SB369 SD1 HD1 CD1): Prohibits retaliation related to condominium
complaints, violations or owners’ exercise of rights
This bill strengthens protections by prohibiting condominium associations, boards, managing
agents, resident managers, other owners, and persons acting on behalf of an association or
condominium owner from retaliating against a condominium owner, board member, or
association employee who files a complaint, acts in furtherance of a complaint, report, or
investigation of an alleged violation, or exercises or attempts to exercise any right as a
condominium owner under the State’s condominium laws or the condominium project’s
governing documents. The effective date of this bill: July 1, 2017.
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Senate Bill 292 (SB292 SD1 HD1 CD1): Repeals HRS Chapter 514A
This bill repeals chapter HRS chapter 514A in order to eliminate the unnecessary confusion
caused by maintaining two condominium chapters under Hawaii law. As a result, all
condominiums in the state would be governed under HRS chapter 514B. However, certain
condominium projects created prior to July 1, 2006 may still be required to submit various types
of public reports to the Hawaii Real Estate Commission and therefore the bill provides for
certain “safe harbor” provisions for such condominium projects to ensure the smooth transition
of these condominiums and projects to chapter 514B. Licensees and developers should contact
their attorney regarding the technical requirements to comply with the transition. The effective
date of this bill: January 1, 2019.
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2018 LAW UPDATES
Part 1: 2018 Legislative Updates
House Bill 1614 (HB1614 HD1 SD1 CD1): Automatic Restraining Orders
This bill provides that a restraining order would automatically be imposed upon parties filing for
annulment, divorce, or separation to preserve the financial assets of the parties and their
dependents and maintain the current island of residence and school of enrollment of a minor
child of the parties. Under the order, neither party could sell, transfer, encumber, conceal,
assign, remove, or in any way dispose of any property, real or personal, belonging to or acquired
by either party, except under specific circumstances. The effective date of this bill: July 1, 2018.
House Bill 1802 (HB1802 HD1 SD1 CD1): Cesspool Income Tax Credit
This bill amends the cesspool upgrade, conversion, or connection income tax credit pilot
program by repealing the provision that restricts DOH from certifying more than two residential
large capacity cesspools as qualified cesspools per year for the purposes of claiming the income
tax credit, thereby improving utilization of the tax credit and speeding the pace of cesspool
upgrades. The effective date of this bill: upon approval by the Governor.
House Bill 1869 (HB1869 HD1 SD1): Revisions to the Landlord-Tenant Code
The purpose of this bill is to provide a specific exemption to the landlord-tenant code for
instances in which a seller of residential real property continues to occupy that property after
the transfer of the seller's ownership rights. The effective date of this bill: November 1, 2018.
House Bill 1873 (HB1873 HD1 SD1 CD1): Condominiums; Associations; Unit Owners; Cure of
Default; Disputed Charges; Common Expense Assessments
This bill amends HRS Chapters 514B and 667 to provide for the following:
(1) Clarifies that an association does not have to rescind the notice of default and intention to
foreclose or restart the foreclosure by filing a new notice of default and intent to foreclose if a
unit owner defaults on a payment plan to cure a nonjudicial foreclosure agreed to by the
parties;
(2) Specifies that if a unit owner and an association have agreed on a payment plan to prevent a
nonjudicial foreclosure from proceeding, any association fines imposed while the payment plan
is in effect shall not be deemed a default under the payment plan;
(3) Specifies that so long as the unit owner is not otherwise in default under the payment plan:
a. The Association shall notify the unit owner in writing of the right to mediation;
b. Fines and any attorneys' fees incurred with respect to such fines shall not be deducted from
the unit owner's payments pursuant to the payment plan; and
c. The parties shall attempt to resolve a dispute over fines and attorneys' fees, if any, through
mediation, within 30 days of the association's written notice.
(4) Clarifies that the pay first, dispute later provisions in Hawaii's condominium law apply only to
common expense assessments claimed by an association;
(5) Specifies that a unit owner who disputes the amount of an assessment may request a written
statement about the assessment from the association, including that a unit owner may demand
mediation prior to paying contested charges, other than common expense assessments; and
(6) Specifies that a unit owner who contests the amount of any attorneys' fees and costs,
penalties or fines, late fees, lien filing fees, or any other charges, except common expense
assessments, may make a demand in writing for mediation on the validity of those charges. The
unit owner has 30 days from the date of the written statement requested to file a demand for
mediation on the disputed charges, other than common expense assessments. If the unit owner
fails to file for mediation within 30 days of the date of the written statement, the association
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may proceed with collection of the charges. If the unit owner does make a request for mediation
within the required 30 days, the association is prohibited from attempting to collect any of the
disputed charges until the association has participated in the mediation for the contested
charges, except for common expense assessments which the unit owner is still required to pay
despite the impending mediation. The effective date of this bill: July 1, 2018.
House Bill 1874 (HB1874 HD1 SD1 CD1): Condominium Alternate Dispute Resolution
This bill expands the scope of the condominium education trust fund to cover voluntary binding
arbitration. For trust funds to be used for this purpose, the parties must have first attempted
evaluative mediation, a fee of $175 to be paid by each party to the arbitrator must be included,
and funds received must be limited to $6,000.
Issues that may be subject to mediation/arbitration include:
(1) A dispute involving the interpretation or enforcement of the association's declaration,
bylaws, or house rules;
(2) A dispute not specifically excluded by law;
(3) The parties have not already mediated the same or a substantially similar dispute; and
(4) An action or an arbitration concerning the dispute has not been commenced.
Issues that may not be subject to mediation/arbitration include:
(1) Threatened property damage or the health or safety of unit owners or any other person;
(2) Assessments;
(3) Personal injury claims; or
(4) Matters that would affect the availability of any coverage pursuant to an insurance policy
obtained by or on behalf of an association.
The effective date of this bill: January 2, 2019. Certain provisions are scheduled to be repealed
on June 30, 2023.
House Bill 2033 (HB2033 HD1 SD1 CD1): Service on Nonresident Property Owners
This bill authorizes service of summons on nonresident property owners for actions involving
the real property owned by the nonresident through a summons mailed to the mailing address
on record with the real property tax office in the county in which the property is located. The
effective date of this bill: July 1, 2018.
House Bill 2043 (HB2043 HD1 SD1): Sewer Inspection
This bill authorizes each county to implement a sewer monitoring program that includes county
inspections of sewer laterals connected to county sewers located on public or private property
to detect leaks from laterals, saltwater infiltration, and inflow, after the property owner is
provided not less than 10 days written notice. The bill compels private property owners to
inspect sewer laterals for leaks, saltwater infiltration, and inflow, and perform repairs as
necessary. The effective date of this bill: upon approval by the Governor.
Senate Bill 508 (SB508 SD1 HD1 CD1): Raises the Withholding Amount under the Hawaii Real
Property Tax Act
This bill amends the withholding amount under the Hawaii Real Property Tax Act (HARPTA) from
5% to 7.25%. The effective date of this bill: upon approval by the Governor and shall apply to
real estate dispositions that occur on or after September 15, 2018.
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Senate Bill 2461 (SB2461 SD1 HD1 CD1): Service Animals
This bill establishes a civil penalty for knowingly misrepresenting an animal as a service animal
and conforms Hawaii law with the definition of "service animal" under the Americans with
Disabilities Act of 1990, which is “any dog individually trained to do work or to perform tasks for
the benefit of an individual with a disability, including physical, sensory, psychiatric, intellectual,
or other mental disability.” The amount of the penalties:
 First violation: Not less than $100 and not more than $250
 Each additional violation: Not less than $500 for each.
The effective date of this bill: January 1, 2019.
2018 marks the 50th anniversary of the federal Fair Housing Act (Title VIII of the Civil
Rights Act of 1968) which outlaws:
 Refusal to sell or rent a dwelling to any person because of race, color,
disability, religion, sex, familial status, or national origin.
 Discrimination based on race, color, religion, sex, disability, familial status, or
national origin in the terms, conditions or privileges of sale or rental of a
dwelling.
 Advertising the sale or rental of a dwelling indicating preference, limitation, or
discrimination based on race, color, religion, sex, handicap, familial status,
disability or national origin.
 Coercing, threatening, intimidating, or interfering with a person's enjoyment
or exercise of housing rights based on discriminatory reasons or retaliating
against a person or organization that aids or encourages the exercise or
enjoyment of fair housing rights.

Senate Bill 2567 (SB2567 SD2 HD2 CD1): Cesspool Conversion Working Group
This bill establishes a cesspool conversion working group consisting of public and private
members with specific members to develop a long-range, comprehensive plan for cesspool
conversion statewide for all cesspools by 2050. The effective date of this bill: July 1, 2018.
Senate Bill 2868 (SB2868 SD3 HD1): Registration Requirements Related to Transient
Accommodations Taxes
This bill amends the definition of "gross rental" or "gross rental proceeds" as used in the
transient accommodations tax law to ensure that the transient accommodations tax is applied
to the respective shares of proceeds received by operators of transient accommodations, as well
as transient accommodations brokers, travel agencies, and tour packagers, in noncommissioned
transactions. Also, the bill requires transient accommodations brokers, travel agencies, and tour
packagers to register with and pay a $15 registration fee to the Department of Taxation. The
effective date of this bill; July 1, 2018 and shall apply to taxable years beginning after December
31, 2018.
Senate Bill 2922 (SB2922 SD1 HD1): Surcharge on Investment Real Property to Support Public
Education
This bill proposes amendments to the Constitution of the State of Hawaii to authorize the
legislature to establish a surcharge on investment real property to support public education. The
question to be printed on the ballot for electoral approval of the proposed constitutional
amendment shall read: "Shall the legislature be authorized to establish, as provided by law, a
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surcharge on investment real property to be used to support public education?" The effective
date of this bill: upon compliance with article XVII of the Constitution of the State of Hawaii
(which concerns revision and amendments).

Part 2: Agency & Dual Agency
Hawaii Administrative Rules (HAR) § 16-99-3.1(a)
Buyer: Includes a vendee, lessee, party to an exchange, or grantee of an option
Buyer’s agent: A real estate broker who acts as the agent of the buyer
Contract between the buyer and the seller: Includes a purchase contract, an option, an offer to
purchase, a sales contract, an offer to lease, or a lease
Listing brokerage firm: The real estate brokerage firm that obtains a listing of real estate for
sale, lease, exchange (residential, time share, industrial, or commercial) or for an interest in a
residential cooperative housing corporation
Seller: Includes a vendor, lessor, party to an exchange, or grantor of an option
Selling brokerage firm: A real estate brokerage firm that acts in cooperation with a listing broker
and finds and obtains a buyer in a transaction
Subagent: A real estate brokerage firm or salesperson to whom an agent delegates agency
powers
Transaction: Any sale, lease, rent, or exchange of real estate (residential, time share, industrial,
or commercial) transaction or a sale or exchange of, or option involving, an interest in a
residential cooperative housing corporation but excluding leases for one year or less
Fiduciary duties
 Care: Use reasonable care, which means bringing your professional skills and knowledge
to bear, for the benefit of the principal
 Obedience: Act in the principal’s interests in accordance with the contract and lawful
instructions given by the principal to the licensee
 Loyalty: Put the interests of the principal above everyone else’s—including those of the
licensee
 Disclosure: Inform the principal of all facts or information pertinent to the transaction
 Accounting: Keep track of, and be able to account for, all monies/funds received on
behalf of the principal
 Confidentiality: Do not share personal details that a principal would not want known by
the other party/parties to the transaction E.g. Licensee who previously represented a
client who is a party to a new transaction—the buyer and seller are represented by
different firms in this new transaction—still owes a duty of confidentiality to the original
client.
Lesson: Single Agency and Dual Agency
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