Presents

How to Write Good Contracts
Part I
Instructor: Abe Lee, CCIM. M. Ed.
The course instructor believes that the information contained in this course is accurate,
reliable and current as of the course date. Students are advised to check the currentness
and applicability of the course content. The course is designed to provide students with
general knowledge of the subject matter and is not meant to be used as legal advice.
Students are advised to consult an appropriate expert or licensed professional for
information on how the course and materials apply to their particular factual
circumstances.
Students are advised that the authors of the articles from different publications and web
sites have given their approvals to have the material reprinted in this handout. Students
may not make copies and distribute these materials without permission from the authors
or the creators of the websites and must comply with all copyright laws.

Instructor Contact information:
Abe Lee
1585 Kapiolani Blvd. #1518
Honolulu, Hawaii 96814
Office: 808-942-4472
Cell: 808- 216-4999
Fax: 888-678-6592
Email: abelee1948@gmail.com

Abe Lee Seminars website: https://www.abeleeseminars.com

DAVID Y. IGE

CATHERINE P. AWAKUNI COLÓN

GOVERNOR

DIRECTOR

JOSH GREEN

CHARLENE L.K. TAMANAHA

LIEUTENANT GOVERNOR

LICENSING ADMINISTRATOR

STATE OF HAWAII

REAL ESTATE BRANCH
PROFESSIONAL AND VOCATIONAL LICENSING DIVISION
DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS
KING KALAKAUA BUILDING
335 MERCHANT STREET, ROOM 333
HONOLULU, HAWAII 96813
http://www.hawaii.gov/hirec

February 2020
REAL ESTATE COMMISSION INFORMATIONAL NOTICE
NEW LICENSE APPLICANTS, LICENSE RENEWAL AND CONTINUING EDUCATION
REQUIREMENT
All real estate licenses must be renewed by the renewal application deadline, November 30, 2020. All real
estate licenses expire at the end of each even-numbered year, regardless of the initial date of licensure.
Submission of a complete renewal application, payment of fees, and for active licensees, completion of
continuing education courses, are required by the renewal application deadline to ensure the successful renewal
of licenses before January 1, 2021. Licenses not successfully renewed will be considered forfeited as of
January 1, 2021 and the licensee will not be able to conduct real estate activity or receive compensation.
If you are renewing your license on an active status, you must fulfill the mandatory continuing education
requirement prior to submitting your renewal application. For a new salesperson licensee with a new license
issued in 2020, see below – SALESPERSON APPLICANTS and SALESPERSON LICENSEES. If you are not
able to complete the continuing education requirement, your license may be renewed on an inactive status and
you may not conduct real estate activity or receive compensation. There is a $25.00 fee to change from inactive
status to active status, in addition to completion of the continuing education requirement.
SALESPERSON APPLICANTS and SALESPERSON LICENSEES:
•

If you apply for a new salesperson license before the end of 2020, you will have to pay license fees
twice in 2020. In addition to the fees you pay for your new license, you will have to pay renewal fees to
renew your license by November 30, 2020. Fees are not prorated and basically cover the cost of
processing, reviewing, and decision on the application.

•

All salesperson licensees must complete the continuing education requirement prior to the renewal
application deadline to successfully renew on an active status, unless you were issued a new
salesperson license during calendar year 2020 and renew your license by November 30, 2020. If you
were issued a new salesperson license in calendar year 2020 and renew your license by the renewal
application deadline, you will be deemed to have completed the equivalent to the continuing education
requirement and will not have to complete the continuing education requirement for this license
renewal.
- CONTINUED ON REVERSE -

•

If your new salesperson license application deadline is on or after December 31, 2020 and you do not
desire to be licensed as a salesperson in 2020, and the licensing renewal application period is in
effect, you may submit your complete salesperson license application during the renewal application
period and request that your new salesperson license be effective January 1, 2021. Please call for
specific information on this procedure. The aforementioned continuing education equivalency will not
be applicable if licensed in calendar year 2021.

BROKER APPLICANTS and BROKER LICENSEES:
•

All broker applicants and broker licensees must complete the continuing education requirement prior to
the renewal application deadline in order to successfully renew their salesperson or broker license on
an active status.

•

If your broker license application deadline is on or after December 31, 2020, and you do not desire to
be licensed as a broker in 2020, and you received the renewal application for your salesperson
license, you may submit your complete broker license application during the renewal application period
(must be received by November 30, 2020) and request that your salesperson license not be renewed
and the new broker license be effective January 1, 2021. This procedure does not excuse completion
of continuing education requirements for active licensees. Please call for specific information on this
procedure.

For more information, please contact our office at 586-2643, or visit our website at www.hawaii.gov/hirec.

THE LAW DOES NOT PROVIDE FOR: PRORATION OF FEES OR REFUND OR
CREDIT OF FEES PAID; EXTENSION OF TIME TO APPLY FOR LICENSE;
EXTENSION OF TIME TO RENEW A LICENSE.

This material can be made available for individuals with special needs. Please call the Senior Real Estate
Specialist at 586-2643 to submit your request.
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HOW TO WRITE GOOD CONTRACTS
PART I: LISTING, PURCHASE CONTRACT
A-1 TO D-1
INTRODUCTION
The process of obtaining listings, marketing the property, filling out the
PURCHASE CONTRACT, negotiating between buyer and seller, the role of the
licensee, the multitude of disclosures, etc., has added tremendous
responsibilities to the licensees in helping their clients go through the maze of
buying or selling a property.
The Hawaii Association of Realtors has made major changes to the Purchase
Contract (PC) and other contracts over the past few years. The last change to
the PC was made on February 2019. Other addendums and contracts have
been revised to reflect the changes to the paragraphs in the PC and new laws
that govern the real estate industry.
This series of courses is intended to give the agents a better understanding of
the intricacies in filling out the various contracts and the potential problems that
may be lurking if the agent is not careful and does not pay attention to detail.
The first course will deal with the Listing Contract and all of the ramifications that
are in the contract that licensees may overlook.
This course will also cover the PURCHASE CONTRACT, paragraphs A-1 to D-1.
Everything from filling out the top part of page 1 of the PURCHASE CONTRACT,
to explaining agency to the clients, potential conflicts in dual agency will be
covered. A sample dual agency contract will be reviewed to help the agent
understand the intricacies of dual agency. Section A deals with Agency
Disclosure. A-1 discusses the various types of agency that are possible in a
transaction. A-2 is the Disclosure of agency and what is a Customer.
Section B deals with the initial earnest money deposit and the three ways the
deposit can be made. Buyer’s agent has received the check, buyer shall directly
deliver a check to escrow, buyer shall wire the funds to escrow.
Section C-1 and C-2 deals with the offering price for the property and how to fill
out the financing requirements of the transaction.
Section D deals with the addenda and most of the addendums that are listed on
the check list will be introduced to the agents.
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The other courses in this series will cover sections E-1 to T-3 and other
addendums and disclosures that will be part of the transaction. There will be
Part II and Part III in this series of courses regarding the real estate transactions.
What used to be a one page PURCHASE CONTRACT has grown to 14 pages
plus all of the other disclosures and addendums that may be required in a
transaction. It is imperative that the agents be familiar with all of the aspects of
the contracts and documents. This course attempts to cover a portion of that
knowledge that is required of the real estate professional.

POINTS TO CONSIDER WHEN MAKING AN OFFER:
1. Practice makes perfect. Don't let all of the forms, disclosures, contracts
frighten you. The more you do transactions, the more comfortable you will
feel and the more experience you will gain. Read all of the various forms,
be familiar with the contents, ask your broker for help with forms that you
are not comfortable with, go to seminars on how to fill out the forms.
2. Always refer to an attorney for advice and counsel when the contract
content exceeds what is on the standard forms. If there is a lawsuit or
arbitration case that arises from poorly written contracts, you may be
liable because you did not have legal counsel.
3. Use the standard forms as much as possible. One of the benefits of
belonging to the Board of Realtors is the right to use the standard forms
that have evolved over years of experience and case law. Attorneys and
brokers experienced in real estate contracts have contributed to the
creation of the standard forms. If you find that the standard forms do not
address your client's situation, you should consult an attorney and have
him draft the special form.
4. The standard forms can be modified slightly but if there are major
modifications, it is time to consult an attorney. The standard form is not
cast in concrete and changes can be made and all parts that are crossed
out must be initialed by buyers and sellers.
5. Obtain permission from your Principal Broker before making any changes
to the standard forms or if you need clarification on which form to use.
6. Call the seller's broker and ask for special terms and conditions that the
seller will want incorporated into the offer. This way the offer will be
acceptable to the seller and there will be a higher likelihood that the offer
will be accepted. The seller's broker may have standard forms that their
office uses in the contracts and should be willing to share them with you
before the offer is made. The buyer will know before the offer is made
what the seller's requirements will be and the buyer will have the right to
accept or reject the forms that the seller is requiring and perhaps decide
not to make the offer.
7. Ask for help from your fellow office workers or legal counsel before the
offer is made. Do your research in advance so that the forms you use will
be the correct ones and the language you use will be acceptable.
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8. The Principal Broker or BIC should review the contract before the offer is
signed by the buyer. The standard PURCHASE CONTRACT has a space
for the reviewing broker's signature. Office policy will dictate whether a
telephone or email review is acceptable.
9. Review with the buyer what he wants to offer and make sure that the
contract reflects the buyer's wishes. It is not appropriate for you as the
agent to dictate to your client what you think the offer should be. You are
to assist the buyer in clarifying his terms and conditions and put it into the
offer.
10. If time permits, do a rough draft of the offer and have the buyer and your
supervising broker review the contents and then type or write the final
contract.
11. Have all of the current forms in a folder so that you can go over each of
the forms that you may need for the transaction and take them out of the
folder and fill them out. Make sure that you have the most current forms.
The Board of Realtors updates their forms twice a year and has new
releases issued in May and November. Many of the forms have been
amended and you should be familiar with the changes. The forms found
in this handout are the most recent forms.
12. Remember the Statute of Frauds. All contracts, disclosures and
agreements must be in writing and signed by all parties involved. There
are no exceptions in PURCHASE CONTRACTs and accompanying forms.
13. Keep detailed files including contracts, memos, notes, faxes, emails, dates
and times and content of phone conversations, etc. Keep all offers,
counteroffers, counter counteroffers in the file and don't throw them away.
You won't need them till there is a mediation, arbitration or litigation on the
transaction and it may be too late if records are incomplete.
14. Make sure that the contract covers the transaction from the beginning till
closing, do not have incomplete contracts or forms that should have been
completed but were not due to one's laziness or lack of attention to detail.
15. Anticipate potential problems and address them before the problems
arise. This is where experience helps you avoid problems and you should
consult with more experienced agents in the office.
16. KISS - Keep the contract simple, short and to the point. Don't impress
people with complicated phrases if a simpler phrase will suffice.
17. Make sure that the contract clearly reflects the intent of the parties to the
contract and that both parties are able to understand the terms and
conditions of the offer. Make sure that you go over the contents of each
document and do not rush the review process.
18. Be sure the contract is consistent and that there is very little chance for
difference in interpretation of the contract.
19. Avoid pronouns such as he or she or they and use buyer or seller to clarify
who is to do what in the contract.
20. Do not practice medicine if you should write the contract out and make
sure that everything is legible. If your printing is illegible, type the contract
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or hire someone who has neat penmanship to write the contract. Always
use black ink.
21. Never leave blank spaces on the contract. If the blank space does not
apply, write N/A (not applicable) or cross it out and have your client(s)
initial the cross out. Blank spaces could be filled in after the contract has
been signed by unscrupulous parties to the contract.
22. When important numbers are used in a contract, use the numeric and
written form to avoid all misunderstandings.
23. Be realistic when you use time periods. Make sure that your clients can
close on time and allot enough time to prepare for the closing. Give your
clients enough time to fulfill the contingencies. TRID law may cause
additional delays in closing the transaction.
24. Calendar days is the standard for counting the number of days. All of the
standard forms state that calendar days shall be used. Business days or
working days could be different depending on whether you are talking
about federal or state holidays or if the client is from a foreign country, the
foreign holiday will differ from US holidays.
25. Use an addendum if more space is needed. Do not write in the margins of
the contract or between lines that may be difficult to read. Always number
the addendums and use reference dates and addresses. Attach the
addendums by way of a staple or paper clips. Specify the various
addendums that will be used in the contract and list them in Section C-1.
26. Avoid contingencies when possible. If you are able to obtain the Property
Disclosure, the condominium documents, lease documents before the
offer is made, many of the contingencies can be avoided and the offer can
be made with less uncertainties which will make the seller feel more
comfortable with the offer.
27. Avoid multiple contingencies in one sentence and list them separately and
number the contingencies to avoid any confusion as to which contingency
has been satisfied or is still pending.
28. Have a calendar that keeps track of all deadlines and contingencies and
the closing date. If the contingencies cannot be fulfilled by the deadline,
you must ask for extensions or cancel the offer. All extensions must be
signed by both parties.
29. Mark all the spots where the buyers and sellers must sign. Some
paragraphs on the PURCHASE CONTRACT require an initial just for that
paragraph as well as the required initials at the bottom of each page on
the PURCHASE CONTRACT. Be sure to have your clients sign and initial
all documents and leave nothing unsigned and uninitialed.
30. All changes must be initialed. It is not recommended that you use
correction fluid or correction tape. Nothing should be covered and every
initial and signature should be an original. FAX copies are acceptable but
original contracts should be at escrow soon after escrow is opened.
31. Do not ever sign any documents for your clients. Have your clients
authorize a power of attorney to someone they trust and the broker should
never be the power of attorney.
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32. Clients should be given a copy of all documents that they are asked to
sign. It is recommended that you bring two or more sets of the contract
and forms and leave one set with your client.
33. If your client is countering an offer, always use the standard Counter Offer
form. If there is insufficient space on the counter offer form, use an
addendum. If the counter offer is unacceptable to the buyer, a new
counteroffer or a new PURCHASE CONTRACT should be prepared.
34. Do not rush preparing the contracts and forms. Haste may create
mistakes that could have been avoided by taking your time. Never rush
through filling out the PURCHASE CONTRACT and skipping over
important parts of the contract for the sake of time. Explain the contents
of the contract and make sure that your client understands what he is
signing.
35. Make sure that all disclosures are made and be safe than sorry. If there
are any conditions that need to be disclosed, do it. If your clients ask you
not to disclose material fact, your only choice may be to cancel the
agency.
36. The PURCHASE CONTRACT and all forms should withstand the tests of
time and scrutiny of opposing attorneys in the future should a dispute
arise. Make sure that you have dotted your i's and crossed your t's.
Minimize the potential for litigation.
37. If there is a problem that arises, contact your Principal Broker immediately.
You may need to get legal counsel. Try to solve the problem, diffuse the
anger and suspicion, be as kind and patient as possible. Anger and
accusations will cause more problems.

EXCLUSIVE RIGHT-TO-SELL LISTING CONTRACT
This form was revised and is the most current listing contract. The copyright
notice at the top of the page clarifies that the contract is for use by the entire real
estate industry and cannot be altered.
The second paragraph indicates that Realtors are held to a high code of ethics
and includes a grievance system to address complaints. It would be wise for the
licensee to be aware of the mediation and arbitration services that are provided
by the local board. The Hawaii Revised Statutes 436B states that all licensees
shall abide by the recognized standards of ethics for the licensed profession. In
this case, the National Association of Realtors code of ethics shall be the
standard for all licensees whether they belong to the board or not.
The name of the real estate firm and address and the name of the real estate
agent filling out the listing form should be filled out. Notice that no signature is
required at this section of the licensee because the Principal Broker or Broker in
Charge initials the contract at the bottom of the page and not the licensee who
works for the brokerage office.
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SECTION A: TERMS AND CONDITIONS BETWEEN SELLER AND
BROKERAGE FIRM
A-1. Agency disclosure is of paramount importance and where a lot of
misunderstandings can occur that may end up in mediation or arbitration or
litigation. The listing agreement is clear in that the seller is the principal and the
PB/BIC is the agent. The confusion will arise when there are in house sales
where the listing agent and the buyer's agent are from the same office or the
licensee holding an open house will have a principal walk into the open house
and the potential buyer asks the agent to represent the buyer in the purchase of
that house or other houses that are listed by the same office.
Seller’s Agent: Brokerage firm represents seller only unless there is a dual
agency. The agent represents the seller and owes highest duties to seller.
Buyer’s Agent: The agent representing the buyer must clearly state that the
agent represents the buyer and owes fiduciary duties to the buyer.
Dual Agent. Dual agency must be explained to the seller and buyer and both
parties must understand what a dual agency is. Seller must agree to a dual
agency or reject dual agency in the transaction and a box must be checked.
A sample dual agency consent addendum has been reproduced for your review.
Customer: Potential buyers who are not represented by an agent from the
listing company must understand the limited role that the Seller’s agent has in
assisting the buyer customer in the transaction.
A-2: Ownership, Title and Authority: Sellers are warranting that they are the
legal owners and authorized to sign the listing agreement and have not signed a
listing agreement with another firm.
A-3: Exclusive Right to Sell: Sellers will give the exclusive marketing rights to
the listing brokerage firm and shall receive a commission no matter who sells the
property.
A-4: Listing Period: The length of the listing should be filled out. Every office
has a standard listing period and the listing period is usually 6 months to 1 year.
The seller has the right to end the listing with ____ days advance notice but
neither the seller nor the listing office can terminate the listing before midnight,
________________. The time period is established by office policy and the
desires of the client. The listing office will need adequate time to properly market
the property and should not have a short time period before the seller can
terminate the listing. The period is usually 3 months or longer before either side
can terminate the listing.
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A-5 Items Included or Excluded: All fixtures and built-in appliances are
included in the sale.
A-6. Listing Price: The listing price must be set by the sellers with the help of
the listing broker.
A-7 Compensation to Brokerage: Write the commission amount or dollar
amount with or without GET.
Following conditions would be a condition where the brokerage firm would be
paid a commission:
(a) the commission is earned when a ready willing and able buyer is procured
by anyone
(b) the brokerage firm procures a buyer willing to pay the list price and meet
the other terms of the listing contract and seller refuses to sign the PC
(c) brokerage firm procures a buyer who meets the price and terms
acceptable to seller, executes a PC and seller defaults on the PC
(d) seller withdraws the property from sale before the end of the listing period
without consent from the listing broker
(e) the seller enters into an option agreement, seller agrees to pay the option
consideration and balance of the commission when the option is
exercised
(f) If defaulting buyer’s deposits are forfeited, brokerage firm is entitled to half
of the deposit not to exceed what would have been brokerage firm’s
full commission
(g) Protection period is exercised in A-8
A-8: Protection Period of ____ days needs to be explained to the seller. The
seller needs to be told that if he sells the house to someone who saw the house
during the listing period that the listing agent is entitled to a commission. The
terms of the protective period is listed in the Paragraph A-8
A-9: Compensation to cooperating brokerage firm: compensation to the
coop broker is defined in this paragraph
A-10: Additional Terms: Fill in any additional terms
A-11: Addenda Made Part of This Contract: Add any additional addenda that
will be added to the contract
SECTION B: BROKERAGE FIRM’S OBLIGATION
B-1: Best Efforts: Brokerage firm agrees to exercise it’s best efforts to market
and sell the listed property
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B-2: Marketing: Seller agrees to allow the brokerage firm to advertise the
property, place signs on the property and by any other legal means
B-3: Communication: Brokerage firm agrees to keep seller informed of any
potential interest in the property and to present all offers in a timely manner
B-4: Negotiating: Brokerage firm agrees to assist seller in evaluating and
negotiating all offers subject to constrains in a dual agency
B-5: Escrow Process: Brokerage firm agrees to assist and guide seller to fulfill
all of seller’s obligations in the PC
B-6: Fair Housing Laws: Brokerage firm shall comply with all fair housing laws
SECTION C: SELLER’S REPRESENTATIONS
Seller represents that seller is not aware of the following conditions and will
promptly notify the brokerage firm in writing if any of the conditions arise:
C-1: Finacing Defaults and Distressed Property: Notice of default or pending
foreclosure
C-2: Delinquent Assessment: Delinquent amounts to the lender, real property
taxes, AOAO, HOA, child support or alimony payments
C-3: Insolvency: Bankruptcy proceedings, insolvency or similar proceedings
affecting the property
C-4: Litigation: Arbitration, administrative actions, etc., that may affect the value
or the transferability of the property
C-5: Special Assessments: Current or pending assessments affecting the
property
C-6: Regulatory Violations: Violations of government regulations/ordinance
C-7: Association Violations: Violations of AOAO and HOA/Community
Association rules, covenants
C-8: Financial Obligations: that may exceed the proceeds of the sale and may
require short sale approval
C-9: Liens and Judgements: Encumbrances that affect conveyance of title
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SECTION D: SELLER’S OBLIGATIONS
There are 14 items that the seller agrees to do
D-1: Cooperation: Seller agrees to cooperate and prepare the property for
showings and open houses and provide all pertinent information, documents and
keys and permit access to professionals
D-2: Access: Seller shall allow access during reasonable hours for showings,
open houses, inspections
D-3: Lockbox: Seller agrees to install a lockbox at seller’s option
D-4: Securing Valuables: Seller agrees to secure all valuables including
prescription drugs. Brokerage firm shall not be responsible for loss or damages
to personal property
D-5: Professional Advice: Seller is advised to get professional advice and is not
relying on the brokerage firm for such advise.
D-6: Offers: Sellers agrees to consider all offers and act in good faith and
respond appropriately to all the offers.
D-7: Disclosure of Material Facts: HRS 508D mandates that sellers of
residential properties of 1 to 4 units disclose all material facts that may affect the
value to a reasonable person. Any fact, defect or condition, past, present or
future that may affect the value of the property shall be disclosed.
Seller must disclose all material facts regarding the property that he knows
about, or can be seen visually
Seller must disclose if the property is in a flood area, near a military installation,
near the airport and in a tsunami inundation area.
Seller may be liable for damages if seller purposely or negligently fails to disclose
material information. If seller does not disclose material information and seller’s
agent knows about the defects, agent must disclose the information to seller,
buyer and buyer’s agent. Newly discovered disclosures must be promptly
disclosed to the buyer. Buyer has the right to cancel the contract up to the day
before closing by noon for newly discovered information.
D-8: Leasehold Disclosures: Seller agrees to provide the leasehold documents
at seller’s cost
D-9: Fair Housing Laws: Seller shall comply with state and federal laws
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D-10: Sex Offender: If seller has knowledge of a sex offender that resides in the
immediate area of the property, seller is required to disclose such information to
the buyer
D-11: Prospects From Prior Listings: Seller shall give to the new listing broker
any prospects from prior listings received from the previous listing broker. If a
prospect from a previous listing buys the property within the protection period,
the new listing broker shall not be entitled to a commission.
D-12: Mediation and Arbitration: If parties are unable to resolve any disputes,
the parties agree to mediate in good faith through the local board of Realtors. If
an agreement cannot be reached, seller will consider arbitration. If both parties
are named in a lawsuit, this paragraph shall not apply
D-13: Escrow: A bonded and licensed escrow company shall be employed to
assist in the transaction
D-14: Costs: Seller agrees to pay the customary costs to escrow including the
sales commissions and GET (if applicable), escrow fees, closing costs, survey
fee, termite inspection and treatment cost and any other fees or obligations that
seller agrees to pay in the purchase contract.
SECTION E: SELLER’S AUTHORIZATIONS
E-1: Other Brokerage Firms: Seller authorizes brokerage firm to cooperate
with other brokers and share commissions.
E-2: Other Clients: Seller acknowledges that brokerage firm may have other
clients who list their homes in the same neighborhood and show buyers those
listings
E-3: Release of Information: Seller authorizes brokerage firm to obtain
information regarding mortgage balances, lease rents, maintenance fees, etc.
and to share the information with prospective buyers. Seller consents to publish
general information regarding the property and to share the information with
potential buyers. Seller acknowledges that such information is required by MLS.
SECTION F: MISCELLANEOUS ITEMS
F-1 & F-2: FIRPTA & HARPTA: Agents should be aware of FIRPTA and
HARPTA requirements on the buyer and seller and the procedure required to
obtain an exemption from the taxes that will be withheld. Agents should be
aware of the 15% and 7.25% withholding laws and how it will impact the seller.
The withholding amount for the IRS increased to 15% effective February 17,
2017. If the buyer is a foreigner or non-resident of Hawaii (U.S. Citizen or
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permanent resident alien), they will be subject to the taxes when they become
sellers. It would be wise for the licensee to alert the seller of the requirements in
the future and avoid any surprises.
https://www.irs.gov/Individuals/International-Taxpayers/FIRPTA-Withholding
F-3: CONFLICT IN TERMS: Any handwritten words in this listing contract will
prevail over any typed or printed word.
F-4: INDEMNIFICATION: Seller agrees to indemnify, defend and hold
brokerage firm harmless from any actions by the seller for fraud,
misrepresentation, or failure to disclose any material facts. Case study: Oak
floor under carpet; carpet under entertainment center
The signatures of all the parties involved should sign the agreement. It would be
good practice to have the parties sign their full legal name. If they have no
middle name, write NMN (No Middle Name). If their middle name is an initial and
no name, write MIO (Middle Initial Only). A copy of the listing agreement should
be left with the sellers even though the Principal Broker's signature has not been
obtained at that time. The licensee should make two or more copies for the
clients to sign and leave one set with the clients for their records.
Obtaining the right signatures is crucial. If the property is owned by joint tenancy
or tenancy in common, all the parties should sign the listing agreement. If some
of the owners sign the agreement, the other owners are not obligated to sell the
property. If a husband and wife own the property and only the wife signs the
agreement, the wife has obligated the husband to the listing. If a general partner
signs the listing on behalf of the general partnership, the partner that signed the
agreement has obligated all of the partners to that listing. If the property is held
in trust, the person that signs the contract must be the trustee and sign the
agreement as the trustee of that trust.
If a corporation owns the property, the officer of the corporation that is authorized
by a corporate resolution and so named in that resolution is authorized to sign
the agreement. If the owner is unavailable and has given the power of attorney
to someone else, the power of attorney must sign for the principal as the power
of attorney. Proper original documentation must be shown as proof that the
power of attorney has the right to sign on behalf of the owner.
It is important for the licensee to be aware of the different entities that could own
the property and that proper signatures be obtained using the proper language
and having the right support documents. If there are questions as to who should
sign the agreement, legal counsel should be obtained.
The listing agreement explains the standard terms that the seller(s) should be
aware of and the licensee should know. The seller(s) and the broker must initial
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at the bottom of each page acknowledging that they have read and understand
the terms of the agreement.
EXHBIT A
HICENTRAL MLS, LTD
PROPERTY TYPE-SINGLE FAMILY
Agents need to know how to input the MLS information for their respective board
of Realtors. Every board has a different form for the agents to fill out.
The licensee should know the definitions of the keys words that are mentioned at
the listing agreement. "Days" refers to calendar days. Know the difference
between Exclusive Agency Listing and Exclusive Right to Sell. Exclusive Agency
gives the seller the right to sell the property without having to pay a commission.
Some of the key points to remember in the standard listing terms are:
1. Advertising may not be placed until the listing agreement has been signed.
Open houses, posting of signs on the property, MLS input, flyers, etc.,
should be started after signing the listing agreement.
2. If the buyer's deposit is forfeited, the seller and the listing agent are to
split the commission but the broker shall not receive more than what
would have been the full commission amount.
3. The commission to the listing broker is not for closing the sale but for
finding a ready, willing and able buyer. Conditions should be explained to
the seller when commissions are due.
4. Seller should be made aware of the costs that are involved in selling the
house and that some costs may be incurred before the house is sold. Go
over the items that are the customary closing costs in the PURCHASE
CONTRACT. Your client should be well prepared for the deductions that
will be listed on the closing statement.
5. Disclose, disclose, disclose. The mandatory seller disclosure law should
be explained to the client and what is expected of the seller in filling out
the disclosure form. When you take the listing, the seller should be given
a copy of the disclosure for him to fill out. There may be other disclosures
that are required that are listed in the contract. If there is any question
about the accuracy of the seller's disclosure, you need to make the
necessary corrections to make the disclosure accurate or you may need to
terminate the agency relationship if the seller is not willing to cooperate.
Sellers or their appointed representative can fill out the disclosure
statement. It is highly recommended that only the Sellers will out the form
6. Escrow can be performed by a licensed escrow company, a bank that is
not licensed as an escrow agent, an attorney or a real estate broker.
7. Discrimination of any sort based on race is prohibited. Discrimination
based on sex, race, religion, color, national origin, handicap and familiar
status is a violation of the law. The state law is more stringent than the
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federal laws. Tremendous penalties in the millions have been assessed
against violators. Real estate licensees are under strict requirements to
not allow discrimination to occur. It is highly recommended that all
licensees take a course on Fair Housing and understand that it is not the
intent to discriminate but the effect that determines if one is guilty of
discrimination.
8. Agents should be aware of FIRPTA and HARPTA requirements on the
buyer and seller and the procedure required to obtain an exemption from
the taxes that will be withheld. Agents should be aware of the 7.25% and
15% withholding laws and how it will impact the seller. If the buyer is a
foreigner or non-resident of Hawaii (U.S. Citizen or permanent resident
alien), they will be subject to the taxes when they become sellers. It would
be wise for the licensee to alert the seller of the requirements in the future
and avoid any surprises.
9. The seller is required by law to provide the leasehold disclosure
documents at the seller's cost prior to closing.
10. The seller and the agents should be familiar with the mediation and
arbitration process and what is binding and not binding. Both seller and
the agent agree to mediate in good faith and if the mediation does not
resolve the problem, they agree to binding arbitration through the local
Board of Realtors. If the local board does not provide such services, they
agree to an outside mediation and arbitration. Agents and sellers must be
aware that the decision of the arbitrator is binding and enforceable through
the courts.
11. The listing agreement gives the agents the right to work with other brokers
in trying to market the listing. It should be made clear as to whether subagency is allowed or sharing of commissions is allowed with the outside
brokers.
12. The listing agent should have the MLS Data Sheet available and fill in the
blanks for the seller's review and approval and signature and leave a copy
with the seller.
13. If the property was listed with another broker, the seller may give you a
protected list which means that if the property is sold to someone on that
list, you will not be entitled to a commission.
14. The seller needs to know his obligations in helping to sell the property.
The agent needs to let the seller know what is to be expected of the seller
when preparing for an open house or showing the property by
appointment. Some sellers may not want a lock box on the property which
would make it more challenging to show the listing. The listing agent may
make recommendations on cleaning the house, painting the house,
landscaping, etc.
15. The Sex Offender Registry is now available for the public to view at the
criminal justice data center, police department, or on the internet.
Brokerage firms are not required to provide information regarding sex
offenders.
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There are some brokerage offices that add the General Excise Tax to the
commissions that the seller pays. A sample listing contract is included in the
handout. If you have a listing and the buyer's broker asks your client to pay the
GET, you need to make this known to your client or else it will come as a surprise
at closing when the GET is deducted from the seller's proceeds. The real estate
community is not in total agreement regarding who pays for the GET. Some
offices ask the sellers to pay the commission and the GET and other offices do
not.

PURCHASE CONTRACT A-1 to D-1
The copyright notice states that the form is available for the entire real estate
industry. The PURCHASE CONTRACT is to be reviewed by the Principal Broker
or Broker In Charge. Some offices may allow telephone review of the
PURCHASE CONTRACT rather than the responsible broker actually seeing the
PURCHASE CONTRACT. The broker should review the document before the
buyer signs the offer. The broker should verify that the most recent form is being
used. The date can be found on the top of the first page and left bottom of the
first page or the right bottom on other pages.
Reference Date should be the date the contract was prepared by the licensee
and does not need to be the same date that the buyers sign the offer. There may
be multiple buyers in different parts of the country or the world and there may be
different dates for each of the buyer's signatures. All addenda should use the
same reference date. If the seller does a counter offer, the Reference Date of
the PC does not change but the Counter Offer Reference Date will change.
Be sure to use the correct address and TMK. Double check to make sure that
the numbers were not transposed incorrectly. Verify the lot number for vacant
land and you may want to use the legal description if there is any question on the
accuracy of the TMK or address.
Remind your clients that this is a binding contract if all of the terms and
conditions are satisfied. All of the blanks are to be filled in with either a check or
an X or if not applicable, write N/A. Be aware of Priority Rules. Handwritten
supersedes typed provisions, typewritten supersede any printed provisions if
there is a conflict.

SECTION A: AGENCY DISCLOSURE
A-1: Agency: Agency disclosures are crucial as previously mentioned. The
potential conflicts that may arise in a dual agency is great and the licensee needs
to consider the needs of the buyer and seller before the extra commission that
could be earned by representing both buyer and seller. A dual agency consent
agreement from one of the real estate firms is included in the handout. The
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ramifications of dual agency should be clearly explained to both buyer and seller
and both parties must agree to the agreement.
A-2: Disclosure: It is very important for the buyer and seller to understand re:
who represents who and the difference between single agency and dual agency
and a customer.

SECTION B: INITIAL EARNEST MONEY DEPOSIT
This section has 3 ways the initial deposits can be made. 1. The buyer’s agent
has received the initial deposit. 2. Buyer will directly deliver a check to escrow
by the next business day after the Acceptance Date 3. Buyer shall wire the
money into escrow. Initial deposits are made in most of the real estate
transactions although deposits are not required by law and a transaction could be
structured without deposits. Consideration is not the same as deposit or earnest
money. The consideration for the real estate transaction is the purchase price.
The deposit will most likely not be deposited until the PURCHASE CONTRACT is
accepted by the seller and the check should remain uncashed.

SECTION C: OFFER TO BUY AND PURCHASE PRICE
C-1: Offer to Buy
The offeror would make the offer subject to a time limit and put the date and time
when the offer will expire.
C-2 Purchase Price
The agent who is preparing the contract must be careful to make sure that the
figures total up to the correct amount. The first blank is the initial earnest money
deposit that the buyer will pay. There is no set amount for the initial deposit. The
initial deposit should be substantial for the seller to know that the buyer is serious
about purchasing the property. $1,000 to $2,000 for lower priced units should be
sufficient. The second line in C-2 would be any additional money that the buyer
may wish to pay. This is not absolutely necessary and it is a sign of good faith
that the buyer is serious about purchasing the property and is willing to put
additional money into escrow usually after the home inspection is completed
which would be J-1 in the contract.
The third line is the balance of the down payment that the buyer will make out of
his own cash funds. For example, if the purchase price was $400,000 and the
buyer was going to put $40,000 down (10% down) and his initial deposit was
$1,000 and the second deposit was $2,000, the balance due at escrow before
closing would be $37,000 and the total cash funds from the buyer would be
$40,000. The next line would be the amount to be financed which would be
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$360,000 in this example. The line below in this section would be a possible
second mortgage in the event the buyer was going to borrow money from a
second lender or from a private lender.
The total purchase price would be $400,000 in this example. The agent needs to
be sure that the numbers total out correctly. Agents do make mistakes in writing
down the wrong dollar amounts.

SECTION D: ADDENDA
The following addendums shall be discussed:
1031 Exchange Addendum
If the buyer or seller is participating in a 1031 tax deferred exchange, the
appropriate exchange addendum must be used. Agents must be very careful to
follow the exchange rules or else the client could be burdened with a tax that
they wanted to defer. An experienced Qualified Intermediary should be used to
help with the exchange process.

Agreement of Sale Addendum (A/S)
With the advent of the "due on sales clause" in most mortgages since the early
1980s, the agreement of sale has lost it's popularity and very few sales are made
this way. There could be an underlying mortgage, the seller must be willing to be
the "lender" on the sale, the buyer receives an equitable and insurable interest in
the property but does not receive the deed to the property until the A/S is paid off
in full. Any seller who requests that the A/S not be recorded is taking a chance
that should the lender discover that a sale has been made on the subject
property, the loan may be called in and the buyer and seller may be in financial
difficulty. Unrecorded deeds or contracts are not recommended and licensees
should avoid making any suggestions on not recording the sale. If the buyer
defaults, the seller may be forced to go through the legal system to foreclose on
the property which will take time and money.
The seller should contact the mortgagee and obtain approval for the A/S.
Lenders may not approve and they may increase the interest rate. The seller is
called the vendor and the buyer is called the vendee. If the vendee defaults on
maintenance fees of a condominium, the association of owners can demand
payment from the vendor since he is still the legal owner of record.
A/S may not recommended because of the many factors that could go wrong.
The seller is at risk during the A/S period if there should be a default or nonpayment of the monthly payments or taxes or maintenance fees.
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"As Is" Condition Addendum
The purpose of the "As Is" addendum is to let the buyer know that the seller is
selling the property in its present condition and that the seller will not make any
repairs or improvements. The buyer needs to know that all repairs will be the
buyer's responsibility and not the seller's. Some lenders may require that repairs
be made to the property before closing or they will not make a loan on the
property. There may be clauses in the PURCHASE CONTRACT that may be
contrary to the "as is" addendum. The seller's broker needs to make sure that
the potential conflicts are deleted and not a part of the PURCHASE CONTRACT.
Section L will require the seller to pay for tenting and ground treatment if it is
recommended in the TIR. Seller's broker needs to clarify what the seller will and
will not do in regard to termite damage repair and tenting and termite treatment
costs.
Some companies have created their own "as is" addendum. Buyer's broker will
need to be familiar with the specific addendum and alert his client as to what is
contained in the addendum.
Dual Agency Consent Addendum
This agreement must be signed when there is a dual agency for the transaction.
The contract must be explained to the buyers and sellers and each party must
know what the brokerage firm and licensee can and cannot do. The agreement
must be signed by the buyers and sellers and the PB or BIC.
Early Occupancy Agreement
When the buyer needs to occupy the house before the closing date, the early
occupancy agreement would be used. Great care must be taken to assure that
there are no misunderstandings and that everything is clearly understood
between both parties.
When the buyer occupies the unit before closing, many of the conditions of the
PURCHASE CONTRACT are void. The seller is not responsible for the
maintenance and upkeep of the unit during the early occupancy. The buyer
should have adequate fire and liability insurance and should get a tenant
insurance policy to protect the contents. The buyer and seller are not covered
under the Landlord Tenant Code. The rents must be paid on time, the seller
needs to declare the income and pay GET. The buyer is responsible for any
damages that may occur after they occupy the unit and any immediate repairs
that need to be made (such as a plumbing problem or electrical malfunction) will
be the buyer's responsibility.

HUD/VA Addendum to Uniform Residential Loan Application
(FHA Addendum and VA Financing Addendum)
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The FHA and VA loans are made to owner occupants only. Buyers must certify
that they will be living in the unit that is being financed by FHA or VA loan. The
FHA loans are administered by HUD. There are lenders who are Direct
Endorsers (DE) which means that they are authorized to approve the loans
without going to a federal underwriter. Not all lenders are approved to handle
FHA and VA loans. Veterans must be certified to borrow money from VA. If the
veteran subsequently sells the house to a non-veteran, the loan can be assumed
and the amount of the loan that is assumed will not be available to the veteran to
purchase another home. If the veteran sells his house to another veteran, the
seller must make sure that his certificate of eligibility follows him to the next
house.
It would be wise to deal with a lender who is familiar with FHA and VA guidelines.
The buyer's agent needs to make sure that the mortgage broker or lender that his
client is dealing with understands the FHA and VA programs thoroughly.
When the seller is selling a house that had a FHA loan, it is recommended that
the seller close at the end of the month and not at the beginning or the middle
because FHA does not prorate the interest due. FHA will demand a full month's
interest payment even if the house sold in the beginning of the month.

Lead Based Paint
(Disclosure of Information on Lead–Based Paint and/or LeadBased Paint Hazards)
All buildings that were built before 1978 are subject to a mandatory lead based
paint disclosure. Buyers and tenants must be given a lead paint pamphlet
describing the potential hazards of lead paint and the potential buyers and
tenants must sign the disclosure form. The seller must disclose what he knows
about the paint on the house. The buyer or tenant has the right to do a test on
the paint and has the right to cancel the contract or lease if there is lead paint.
The buyer or tenant has 10 days from the date of acceptance to do the test and
cancel the purchase.
The seller must fill out the form first, the seller’s agent second and the buyer and
the buyer’s agent fills out the form last. This sequence is important because the
seller must disclose first what he knows about the property regarding lead paint.
The buyers or tenants have the right to cancel the contract or they have the right
to test the paint for lead paint, and have the paint surfaces abated if there is lead
paint on the house at the buyer’s cost.
The EPA has sent inspectors to Hawaii to review real estate licensee's records
for compliance to the lead paint disclosure law. Violators have been fined
$10,000 and more for violations.
19

POST CLOSING OCCUPANCY AGREEMENT
This is a new form that addresses the issue of when a seller stays in the house
after the transaction has closed. This contract states that the seller and the new
owner are not subject to the Landlord Tenant Code. Agents need to explain to
the sellers and buyers the content of the contract.

Plain Language
Purchase Money Mortgage Addendum
Rental Agreement
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