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REAL ESTATE COMMISSION INFORMATIONAL NOTICE
NEW LICENSE APPLICANTS, LICENSE RENEWAL AND CONTINUING EDUCATION
REQUIREMENT
All real estate licenses must be renewed by the renewal application deadline, November 30, 2020. All real
estate licenses expire at the end of each even-numbered year, regardless of the initial date of licensure.
Submission of a complete renewal application, payment of fees, and for active licensees, completion of
continuing education courses, are required by the renewal application deadline to ensure the successful renewal
of licenses before January 1, 2021. Licenses not successfully renewed will be considered forfeited as of
January 1, 2021 and the licensee will not be able to conduct real estate activity or receive compensation.
If you are renewing your license on an active status, you must fulfill the mandatory continuing education
requirement prior to submitting your renewal application. For a new salesperson licensee with a new license
issued in 2020, see below – SALESPERSON APPLICANTS and SALESPERSON LICENSEES. If you are not
able to complete the continuing education requirement, your license may be renewed on an inactive status and
you may not conduct real estate activity or receive compensation. There is a $25.00 fee to change from inactive
status to active status, in addition to completion of the continuing education requirement.
SALESPERSON APPLICANTS and SALESPERSON LICENSEES:
•

If you apply for a new salesperson license before the end of 2020, you will have to pay license fees
twice in 2020. In addition to the fees you pay for your new license, you will have to pay renewal fees to
renew your license by November 30, 2020. Fees are not prorated and basically cover the cost of
processing, reviewing, and decision on the application.

•

All salesperson licensees must complete the continuing education requirement prior to the renewal
application deadline to successfully renew on an active status, unless you were issued a new
salesperson license during calendar year 2020 and renew your license by November 30, 2020. If you
were issued a new salesperson license in calendar year 2020 and renew your license by the renewal
application deadline, you will be deemed to have completed the equivalent to the continuing education
requirement and will not have to complete the continuing education requirement for this license
renewal.
- CONTINUED ON REVERSE -

•

If your new salesperson license application deadline is on or after December 31, 2020 and you do not
desire to be licensed as a salesperson in 2020, and the licensing renewal application period is in
effect, you may submit your complete salesperson license application during the renewal application
period and request that your new salesperson license be effective January 1, 2021. Please call for
specific information on this procedure. The aforementioned continuing education equivalency will not
be applicable if licensed in calendar year 2021.

BROKER APPLICANTS and BROKER LICENSEES:
•

All broker applicants and broker licensees must complete the continuing education requirement prior to
the renewal application deadline in order to successfully renew their salesperson or broker license on
an active status.

•

If your broker license application deadline is on or after December 31, 2020, and you do not desire to
be licensed as a broker in 2020, and you received the renewal application for your salesperson
license, you may submit your complete broker license application during the renewal application period
(must be received by November 30, 2020) and request that your salesperson license not be renewed
and the new broker license be effective January 1, 2021. This procedure does not excuse completion
of continuing education requirements for active licensees. Please call for specific information on this
procedure.

For more information, please contact our office at 586-2643, or visit our website at www.hawaii.gov/hirec.

THE LAW DOES NOT PROVIDE FOR: PRORATION OF FEES OR REFUND OR
CREDIT OF FEES PAID; EXTENSION OF TIME TO APPLY FOR LICENSE;
EXTENSION OF TIME TO RENEW A LICENSE.

This material can be made available for individuals with special needs. Please call the Senior Real Estate
Specialist at 586-2643 to submit your request.
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HOW TO WRITE GOOD CONTRACTS PART 2
INTRODUCTION
HOW TO WRITE GOOD CONTRACTS PART I covered the steps involved in
preparing and presenting a contract, how to fill out the Listing Contract and the ,
A-1 to D-1 and the various addendums that are listed in D-1. There are 3 parts
to the series of HOW TO WRITE GOOD CONTRACTS because there is so much
information that the licensee needs to aware of.
This course will cover paragraphs E-1 to I-6. The licensee needs to be very
careful in how each blank is filled out on the Purchase Contract and the
addendums and be able to explain to the client what each paragraph means
where there are no blanks.

E - PROPERTY
The subject property in the Purchase Contract is not described by a legal
description but is described by the tax map key, land tenure (fee simple or
leasehold), address and a short physical description. The descriptions vary
depending on the type of property that is being purchased. The descriptions
would apply to vacant land, single family houses, condominiums, cooperatives,
attached dwellings under a duplex lot, zero lot line, planned development
housing, timeshare, leasehold, fee simple, etc.
The licensee needs to be accurate in the description of the property. An error in
the description could lead to the sale of the wrong lot or cause
misunderstandings and embarrassment to the licensee if not a legal problem. An
incorrect description could cause escrow to order a title report and other
documents on the wrong property and cause additional delays and costs. Being
careful in writing down the correct TMK will help to avoid these problems.
The Tax Map Key Division, Zone, Section, Plat, Parcel and CPR numbers of the
property needs to be stated. All properties in Hawaii are assigned a TMK
number for real property tax assessment by each of the counties. The listing
agent will usually identify the TMK number based on the property address and
information from the seller. It would be prudent to ask the seller for the tax
assessment card or any previous closing statements that the seller may have
and verify the TMK number with government records.
Each island has a distinct Division number: Oahu is Division 1, Maui, Molokai
and Lanai is Division 2, Hawaii is Division 3, Kauai is Division 4. In title reports
the division is often stated in parenthesis. The sequence of the numbers is
critical and cannot be transposed. The licensee should be familiar with the
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various zones for the island and know for example that Zone 3 is east Honolulu
for Division 1.
The parcel number should be stated last (unless the property is a condominium)
and if multiple parcels are being sold, the licensee needs to confirm that the plat
number for the parcels are the same for all of the parcels involved in the sale. If
the subject property is undergoing a subdivision, the parcel numbers may not
have been assigned by the county. The licensee needs to adequately describe
the property that is being sold subject to the subdivision being approved.
The county approves the subdivision and assigns the TMK numbers. Once final
approval is given for the subdivision, binding contracts can be accepted. Title
cannot transfer to the buyers (non-related parties) until the File Plan has been
recorded at the Bureau of Conveyances.
Condominium units are assigned a CPR number in the TMK. The apartment
numbers assigned to the units do not always match the TMK CPR numbers
assigned by the county. Single family houses, townhouses, apartments, vacant
land with tool sheds or some structure all qualify to be a condominium unit. The
licensee should be familiar with the condominium process and the one public
report under HRS 514B that could be issued on the project.

LAND TENURE AND PROPERTY ADDRESS
The island of Oahu has a fair number of leasehold properties and it is very
important for the licensee to designate the land tenure as leasehold or fee simple
and to state the street address and the county. If the property is leasehold, be
sure to check the box that requests a leasehold disclosure addendum in Section
D-1.

ADDRESS
Sometimes a property may have the wrong address and the owner may not even
be aware that the address that he has been using over the years is actually
incorrect. The house number that is on the house may be incorrect. The listing
broker should match the address and the TMK number with the county records.
The problem is especially critical when there are multiple homes on a private
road and the houses all have the same street number but have alphabetical
designations.
If the buyer discovers after closing that the number is incorrect, he may have to
change his drivers license, credit card information, check books, mailing
addresses, etc. Building permits and TMK numbers are not affected by the
incorrect address but the numbers should be corrected to match the county
records.
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LEASEHOLD PROPERTIES
Hawaii has more leasehold properties compared to the mainland. Some
properties may have fee simple and leasehold condominiums. The licensee
must be very careful in designating the unit correctly. It could become a very
serious legal matter if the buyer thought he was buying a fee simple property
when in fact it is leasehold. If the fee is available, the contract price must clearly
state the leasehold price and the fee purchase price and they could be
purchased together or they may have to be purchased separately depending on
the circumstances. If the listing agent improperly noted fee simple on the listing
and the listing agent nor the seller discovered the error, the seller may be forced
to purchase the fee and not be able to pass on that cost to the buyer. The listing
agent may be liable for the fee purchase price.
If the fee is being purchased simultaneously with the leasehold unit, the listing
agent should clarify whether the seller will pay a commission on the total sales
price or the leasehold price.
If the seller owns the property in fee but wants to sell the leasehold interest only,
the intent must be clearly stated in the listing contract, the MLS comments,
information sheets, etc. The buyer may assume that he is buying the fee interest
and there could be legal problems if there is a misunderstanding.
The leasehold disclosure law mandates that the seller provide the leasehold
documents for the buyer’s review and the buyer has the right to cancel the offer
after reviewing the leasehold documents. The documents must be made
available to the buyer by the seller at the seller’s cost and not the buyer’s. It is
recommended that the buyer be given the leasehold documents prior to making
the offer. The purchase is also subject to obtaining the lessor’s consent.
If the remaining term of the lease is too short, the lender may not offer long term
financing. The buyer must either purchase the fee title or may have to
renegotiate a new lease or modification of the existing lease. If the fee has been
offered by the lessor, if the buyer wishes to purchase the fee, it must be noted on
the purchase contract and it will involve two simultaneous transactions. Both
parties must be aware of their respective rights and obligations regarding the fee
purchase. The seller agrees to assign his rights in the unit to the buyer and the
buyer agrees to pay the respective fee purchase price and maintenance fees.
When the leasehold property is sold by way of an Agreement of Sale, the seller
retains the leasehold title to the property until the A/S is satisfied. If the fee is
offered to the lessees and the vendor chooses not to purchase the fee and does
not transmit the offer to the vendee, the vendee may be forced to pay a higher
price in the future. The A/S documents should reflect the first right of refusal by
the vendee should the vendor be offered the fee.
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PHYSICAL DESCRIPTION OF PROPERTY
The physical description of the property is essential to identify the land and
improvements. There are several lines to briefly describe the property and it
should suffice for most properties. If additional space is required, paragraph Q or
an Addendum may be used for more complex properties. Reference to the
additional information should be noted in the property description. When
describing square footages of land or improvements, the licensee should use the
words “approximately” or “more or less” to avoid minor discrepancies.
If vacant land is being purchased, it may be prudent to describe what utilities are
located on the property or where the utility lines are located. If no utilities are
available, the disclosure must be made. The licensee should specify each and
every utility that is included with the sale of the vacant land.
If a condominium unit is being purchased, the description should identify the
building, the unit number, number of bedrooms and bathrooms, number of
parking stalls and stall number(s), square footage of the unit and any other
pertinent information.
The seller should supply the buyer with a Preliminary Title Report as soon as
possible from the date of acceptance. If there are discrepancies between the title
report and what is on the purchase contract, an addendum should be signed by
all parties noting the changes. The buyer’s broker should review the report and
recommend to the buyer that an attorney review the report.

E-2: Sale Includes
This is an area of many disputes between buyers and sellers and their agents
because an item is often overlooked and fails to be noticed by the parties
affected by that oversight. Many complaints have been lodged against the
licensees because an item was not included or was included in the sale. The
clients lay the blame on the licensees even though they had the opportunity to
review the list. It is critical that the licensee pay close attention to what is and is
not included in the sale. If any of those items that are checked are not included
in the sale, the items should be crossed out and initialed by both buyer and
seller.
On the items that are followed by a parenthesis, they should be marked by a
check mark or an X if it is included and N/A if it is not included in the sale in the
parenthesis following the item name. If there are two items, the number of items
should be noted in the parenthesis. Be sure to list any other items that may be
included in the sale that is not listed in E-2. If there are no other items to be
included in the sale, write N/A in the blank space.
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The buyer’s agent should contact the seller’s agent to clarify any items that may
or may not be included in the sale. The appliances may belong to a tenant and
are not for sale. The goal of the licensee in submitting the purchase contract is
to have all conditions acceptable to the seller that would preclude the need for a
counteroffer which requires doing research and contacting the listing broker for
specific information.
The numbers listed in the parenthesis should be clearly written and legible to
avoid any misunderstandings on the quantity of the items. Chandeliers have
been a source of disputes where the seller assumes that the chandelier is not
part of the sale and the buyer thinks that what he sees is what will stay.
Chandeliers have been deleted from the revised PC. There are instances where
the custom double entry doors were not part of the sale and were to be placed in
the seller’s new home that is being built. At the time of closing, the seller took
the doors and replaced them with inexpensive doors to the dismay of the buyer.
A seller took out the whole sprinkler system to a well manicured property and
was going to take it to the next house. The buyer insisted on the sprinkler
system being placed back into the ground before the closing. It is imperative that
the listing agent ask the seller specifically what is to be included and not included
in the sale.
The seller told the listing agent that the refrigerator was not part of the sale, the
listing agent forgot to mention it in the fliers and in the MLS comments. The offer
was made on the property and the refrigerator was included in the purchase
contract and both the seller and the listing agent did not notice the inclusion of
the refrigerator. At the time of closing, the seller took the fridge, the buyer was
upset and the listing agent ended up paying for a new fridge for the buyer.
Carelessness can lead to financial distress and sometimes disaster if the
licensee is not careful.
If a wall mirror is not included in the sale, it is recommended to look behind the
mirror to make sure that the wall is not discolored. If the buyer intends to paint
the house, it would not be reasonable to ask the seller to paint the wall that was
discolored. If the phrase “Existing Furnishing as per attached Inventory” is
checked, it is assumed that the seller has provided the buyer with the inventory
prior to the offer. If the inventory has not been given prior to the offer being
made, that parenthesis should be filled with N/A.
The seller needs to determine if the furniture is included in the sales price or if
the furniture will be sold separately. If it is not included in the sale, a bill of sale
will need to be given by the seller. The listing agent should clarify with the seller
if commissions will be paid on the furniture proceeds. Inventories in FHA
transactions will need to be addressed with the lender who specializes in FHA
transactions.
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Title to personal property must be clarified. UCC liens will need to cleared on the
personal property. The purchase contract should include a clause that states
that the personal property will be transferred free and clear of any liens and
encumbrances.
The seller must determine if the appliances and furniture are to be sold “as is” or
to be in working order commensurate with the age of the items in question. If the
inventory is to be sold “as is”, the purchase contract should reflect that condition.
If the seller is providing a home owners warranty on the appliances, the specifics
of the warranty should be noted on the purchase contract.
E-3: PHOTOVOLTAIC SYSTEM AND/OR SECURITY ALARM SYSTEMS
CONTRACTS OR LEASES:
Seller must disclose if the PV and/or security system is owned or leased and
provide the lease agreement for buyer’s review and approval.
E-4: INCLUSION OF FURNISHINGS:
The inventory sheet should have a signature line for both parties at the bottom of
each page. It is important to obtain the signatures of all the parties involved in
the transaction to avoid any future misunderstandings.
It is recommended that the buyer takes photographs of the furnishings that are to
be included in the sale. If the seller makes last minute changes or substitutions,
the buyer will notice the change and may dispute the changes made. If
photographs are taken, the reference to the photographs should be mentioned in
paragraph Q.

E-5 EXCLUSION
The listing agent and the buyer’s agent must be sure to confirm what items will
not be included in the sale to avoid any misunderstandings.

SECTION F: CLOSING
Closing is defined as the “…date when all appropriate conveyance documents
are recorded.” Some licensees call the closing date the day the buyer and seller
go to escrow to sign the documents and the recording date when the documents
are recorded at the Bureau of Conveyances. Closing and recording dates are
considered to be synonymous and therefore it is the date of recordation. The
day the parties go to sign documents at escrow could be termed as the date of
signing or pre-closing date.
Licensees should explain to the clients that the documents are usually signed 3
to 4 days prior to the recording date. The normal sequence of events is as
7

follows: Buyer and seller sign the documents on Monday, the title department
will receive the documents to be recorded that day. The documents are
delivered to the bureau by Tuesday and the documents are recorded on
Wednesday or Thursday morning at 8:01 AM.
The occupancy date for the buyer is usually the date of recordation. If the seller
wants to stay in the house beyond the date of recordation, Post Closing
Occupancy Contract must be signed. If the buyer wishes to occupy the unit
before the recording date, an Early Occupancy Agreement should be signed by
the parties and mentioned in the contract.
As the agents for the buyer and seller, verify that the recordation has taken
place. Do not give out keys to the buyer until verification has been received from
escrow. Escrow will not issue commission checks until the closing has occurred.
There may be a delay in closing either at escrow, title company or the Bureau of
Conveyances.
Make sure that the buyer delivers all required funds a few days before closing to
escrow. The funds should be in the form of cashier’s check or wired funds. If the
buyer or seller is out of town, allow enough time to get all of the documents to
them for signing and delivery back to escrow. If the principals live in a foreign
country, a notary must verify the signing of the documents and if the documents
are not notarized, the documents will not be recorded.
The keys will be made available to the buyer upon notification from escrow that
the documents have been recorded. The buyer’s agent should have made
arrangements for the keys prior to the date of recordation to give to the buyer. In
some instances, it may be recommended that all the locks be changed by the
buyer to provide additional security for the new owners.
Seller should be informed that their proceeds will be available on the date of
recordation upon notification by the escrow company. The check can be picked
up by the seller, mailed to the seller or escrow can deposit the funds into the
seller’s account. The seller should give the escrow agent a deposit slip with the
account number. It is not recommended that escrow mail the check to the sellers
in case the mail gets lost in postal never land or escrow forgets to mail the check
right away.

F-2 SCHEDULED CLOSING DATE
The closing date should be selected very carefully by the buyer and seller. The
terms and conditions of the purchase contract, contingencies, financing
requirements, inspections, etc., have an impact on the closing date. The location
of the buyer and seller will have an effect on the closing date. Avoid selecting a
closing date on a weekend or a holiday. If the closing date falls on a weekend or
holiday, the closing date will be the next business day.
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If the property is occupied by a tenant, the lease should be on a month to month
lease unless the buyer is an investor and wishes to retain the existing tenant. If
the buyer intends to occupy the unit, the owner will need to give a 45 day notice
to vacate if the tenant is on a moth to month lease. The seller will not want to
give the 45 day notice to vacate if the buyer has a lot of contingencies that have
to be removed.
If the property is being sold subject to court confirmation, it is very difficult to
determine the closing date. The court schedule may be very busy and
confirmations may be scheduled several months in advance. The closing date
may be scheduled 35 calendar days from the date of court confirmation.
If the seller has an existing FHA loan on the property, it is recommended to close
at the end of the month because FHA loans are not pro-ratable and the full
amount of the monthly interest payment will be due no matter when the property
closes. Check with escrow and the existing lender for details on the timing of the
closing and the payoff date.

F-3 CHANGE TO THE SCHEDULED CLOSING DATE
The Purchase Contract provides two alternatives for handling the closing date.

F-3(a) CHANGE TO THE SCHEDULED CLOSINGDATE: allows the
closing date to be extended unilaterally by either party without the other party’s
approval. F-3(b) allows the closing date to be extended only by mutual consent.
The buyer must choose one or the other but is not able to choose both.
The unilateral right to extend must be in writing and escrow must be given the
extension request along with the other parties in the transaction. Verbal
instructions are not valid. The extension notice must be signed by the buyer and
seller and not the brokers. Escrow is not authorized to accept written instructions
regarding the contract from anyone but the principals from both sides. The
notice to extend the closing date must be written prior to the scheduled closing
date.
The unilateral right to extend may be exercised only once. Any subsequent
request for extension of the closing date must be in writing and approved by all
parties to the contract. If the closing does not occur and there is no mutual
agreement to extend the closing, the default can activate the termination
provisions.

F-3(b)TIME IS OF THE ESSENCE
The strict interpretation of this phrase means that there is no allowance for
variance in the time limits as set forth in the purchase contract. The party who
has not defaulted may demand forfeiture. When a buyer fails to perform in a
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timely manner, the buyer would forfeit all rights and the seller would generally be
able to retain as liquidated damages any reasonable deposits and be free to
retain the property and sell it again.
If F-3(b) has been selected, the parties need to know that extensions do not have
to be granted by either party and the scheduled closing date must be observed.

F-4 ESCROW
It is important to select an escrow company that is reputable and capable of
closing the transaction on a timely basis. Many brokers have their favorite
escrow company and their favorite escrow officer who can make or break the
transaction. If the seller specifies a specific escrow company in the MLS
comments and the information sheets, the buyer must decide whether to use the
seller’s preferred choice or select their own choice in the purchase contract. The
proximity of the escrow office to the parties, the escrow company or the escrow
officer’s experience in handling the transaction, fee schedule and the work load
are factors to consider in selecting the escrow company. There is no established
rule that determines whether the buyer or seller has the right to select the escrow
company. By law, the buyer has the legal right to select the title company.
If the broker or any of the parties to the contract has a vested interest in the
services being recommended, or receives fees or other incentives for the referral,
or is related to a principal in the servicing company, there could be a conflict of
interest. There must be a disclosure of such relationships to the buyer and seller
and the parties to the transaction can make a determination whether to use the
services of the company based on the disclosure.
Since escrow is a neutral third party as a fiduciary to both buyer and seller, it is
very important to avoid all appearance of conflict when making such
recommendations.

F-5 PRORATIONS AND CLOSING ADJUSTMENTS
The pro-rations refers to a number of expenses associated with the property that
the buyer and seller agree to apportion or allocate between themselves. The
licensees need to make sure that all pertinent information be disclosed regarding
the items to be prorated. Any additional items should be identified in the blank
portion of F-5. If there are no other items to be prorated, either state “none other”
or draw a line through the blank space and obtain initials of buyer and seller next
to all deletions.
If there is to be an early or late occupancy required by buyer or seller, the
proration date may need to be changed.
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F-6 CLOSING COSTS
The purchase contract lists customary closings costs that are normally assessed
to buyer and seller. The list is not all inclusive and is subject to change and
negotiation. The licensees should discuss the closing costs with the buyer and
seller. Estimated costs will need to be obtained from several escrow companies
to determine costs to buyer and proceeds to seller. The federal law mandates a
good faith estimate from the escrow company and the estimates tend to be on
the higher side since most people do not want to pay more at closing but do
appreciate some savings at closing.
Both parties should be notified that the estimated closing costs will not always be
the same as the estimated costs and the costs could be higher or lower.

F-7 NOTICE ON CONVEYANCE TAX
The state conveyance tax rates have been changed and go up in the tax rate
based on the sales price. For example, the conveyance rate is $1.00 per
thousand up to $599,999. It goes to $2.00 per thousand from $600,000 to
$999,999. The tax rate is $1.00 per hundred for a $10,000,000 sale and the tax
is $100,000. There is an additional tax if the buyer is not going to live in the
house as a principal residence. If the buyer changes his mind and will not live in
the house and does not notify escrow 15 days before closing, the extra tax rate
of $.50 per thousand or more will be charged to the buyer.

F-8 ASSESSMENTS
Assessments are defined in the contract as any obligation (not including prorations in F-5) for payment made against the Property which has been duly
authorized by a homeowners’ association, a governmental entity or any other
organization or entity which may do so. The seller and the licensee must
disclose any assessments that are being collected, to be assessed or
improvements that are pending that will require assessments. The assessments
could be for improving the sewer system in the neighborhood, a new clubhouse
for the private association or any other improvements where the cost is to be
borne by the property owners.
The legislature granted authority to AOAOs to file a lien on any properties that
have been foreclosed for nonpayment of maintenance fees and makes the buyer
liable for up to 6 months of unpaid assessments. The dollar amount and the time
period can be changed by legislative action. The notice of lien may or may not be
filed before the purchase is recorded. Licensees should be aware of the
additional expense to the buyer, disclose that possibility to the buyer and
carefully review the closing statement. Lender owned property acquired by
judicial or non-judicial foreclosure is normally sold without any disclosures. An
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agent who lists bank owned properties needs to disclose the potential for an
unpaid assessment lien and the agent who represents the buyer in this type of
transaction needs to find out if there are unpaid assessments on the subject
property.
It would be prudent for the licensee to look at the financial statements of the
homeowners’ association, read the minutes of the owner’s annual meeting, the
board of directors minutes, etc.
The assessments are to be charged according to terms in F-8:

F-8(a)
The buyer and seller needs to determine who is going to pay the lump sum
assessment that will be levied against the property owner. Generally either the
seller or buyer must pay the whole amount or it could be split if they agreed to
the split the payment. One of the boxes needs to be checked or have N/A. If
there is an exception the exception must be written in the blank space provided.
If there is a need for more space, Q can be used or an addendum can be utilized.

F-8(b)
If there are installment payments being made on the assessment, the parties
must decide who will make the payments. If the seller is to pay, then it must be
paid off prior to closing. If the buyer will assume the payments, the amount of
payment will be prorated according to the closing date. Only one of the boxes
must be checked unless there are exceptions that will negate the two conditions.

F-8(c)
If there are new assessments against the property between the Acceptance Date
and Scheduled Closing Date, both buyer and seller must agree on how the
assessment is to be paid within 5 days of discovery of the new assessment. If
there is no agreement, either party has the right to terminate the purchase
contract and the termination provisions of O-3 will apply.

F-9 Consents
Although this is a standard paragraph, both buyer and seller needs to be aware
who is responsible for obtaining specific types of consents. If the existing
mortgage is being assumed by the buyer, the mortgagee must consent to the
assumption. If the property is being sold under a sub-agreement of sale, the
mortgagee, vendor and vendee must approve the sale. If the property is
leasehold, the lessor must sign the consent. Agreements of sale have not been
popular because of the due on sales clause and some parties have asked that
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their agreement of sale not be recorded. The licensee cannot be involved in any
transaction that could be potentially fraudulent.

F-10 RISK OF LOSS
The risk of any loss remains with the seller until the buyer takes legal title to the
property or upon possession, whichever occurs sooner. The seller needs to
maintain proper insurance coverage until such time the closing takes place. If
the buyer must move in before closing, there must be an Early Occupancy
Agreement which clears spells out the buyer’s responsibility. The seller should
retain his insurance policy until the closing date and the buyer should be required
to obtain insurance which will probably be a tenant insurance policy since he
does not own the property.
This paragraph is an informational line and if both parties agree to the terms,
nothing needs to be done. If they don’t agree, changes need to be made and
initialed by both parties. It is highly unlikely that this paragraph will be changed.

F-11 POSSESSSION
Possession of the property normally occurs on the date of closing. There are
instances where the seller needs to stay in the house beyond the closing date or
needs to vacate the property before the closing date and wants the buyer to rent
the property until closing or the buyer needs to move in before the closing date.
The contract should specify how these unusual requests are to be handled.
The licensee will make every effort to persuade the buyer to take possession of
the property after closing. There are problems that could arise during early
occupancy. The buyer may not qualify for the loan, he may break things in the
house and ask the seller to do the repairs before closing, he may get cold feet or
the house may burn down. Trying to evict a defaulting buyer could take years.
There may be just as many problems when the seller asks to stay beyond the
closing date and he may not want to leave on a timely basis or he may damage
the property and not feel responsible.

F-12 KEYS TO THE PROPERTY
One of the final acts between the buyer and seller is to trade keys to the
property, mailbox, entry doors, garage door openers, etc. The licensee needs to
be prepared in advance and make sure that all of the keys are ready to be
delivered to the buyer upon verbal notification from escrow that the property has
recorded.
The buyer needs to know that if the condominium requires a deposit for security
keys, the buyer is responsible for the payment. Sometimes these issues are
handled through escrow and other times the buyer may need to deal directly with
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the management company or the security personnel. The licensee should know
what the procedure is so that the buyer is not left in the dark and frustrated at the
lack of information on one of the most important days in his life.
The buyer needs detailed information on when he will receive the keys and when
he can enter the premises so that he can schedule the movers, telephone and
cable installers, etc.

SECTION G: TITLE
The language in G-1 to G-2 are extremely important to the buyer and seller. The
buyer must understand each paragraph thoroughly to make an intelligent
decision. The seller needs to know the implications of the paragraphs and what
may be required of him if there is a problem with providing clear and marketable
title. The licensee must understand the contents of these paragraphs and be able
to explain the concepts to their clients. Legal counsel may be required if further
explanation is needed or if there appears to be problems with the title report.

G-1 Preliminary Title Report
When a contract is submitted to escrow, escrow is instructed to promptly order a
Preliminary Title Report on the subject property for immediate delivery by the
seller to the buyer.
If there is a charge for the title report, it must be made known to the parties who
will be charged for the cost. If the transaction goes through, the buyer will usually
pay for the cost. If the seller fails to perform, the seller will be charged with the
cost. The buyer should be provided with an updated title repot. It would be
prudent for the listing broker to order a preliminary title report when the listing is
signed so that seller and the listing agent can review the title report and
anticipate any problems that may arise and solve them during the listing period.

G-2 TITLE
G-2(A) Title discloses the encumbrances which will remain on title after closing
which the buyer must accept. The buyer's broker needs to explain what the
encumbrances are and how they affect the use of the property. All
encumbrances that will remain with the property should be described and
understood by the buyer.
There are two types of encumbrances that are placed on the property.
Easements are physical encumbrances and liens are usually financial
encumbrances on the property. Almost all properties in Hawaii are encumbered.
The State of Hawaii has the right to the minerals and metallic mines on almost all
properties and the title report will reflect that encumbrance. Shoreline properties
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are encumbered by the state, condominiums, co-operatives, planned
communities have rules and regulations that encumber the property.
Whether or not the encumbrances affect the value of the property depends on
the eyes of the beholder. For some buyers, strict height limits, design control,
association rules are welcomed and others feel it is a violation of their right to
own property. The buyer must know all of the encumbrances on the property
before he buys and must accept the encumbrances. The owner will usually have
no power to clear the title of encumbrances.
The seller agrees to give marketable title to the buyer. It is not required that title
be free and clear of all encumbrances to be marketable. The subdivision rules,
utility easements, metallic and mineral rights to the state cannot be removed and
are inherent to that property. Other encumbrances can affect the title such as
undisclosed mortgage, lease, easement, encroachment, building code or zoning
violation.
The title report will give a list of all of the recorded encumbrances. The title report
should be ordered as soon as possible when escrow is opened and given to the
buyer and disclosed in the PURCHASE CONTRACT. The listing broker should
obtain the seller's conveyance documents (deed, assignment of lease,
proprietary lease, etc.) from the seller when he lists the property. Easements
appurtenant and easements in gross usually run with the life of the land and the
buyer should be made aware of those easements. If there is a sewer easement,
it should show up on the title report and on the tax maps. The owners cannot
build a structure over the improvement but can pave and plant in the easement
area. The owners need to be aware that if the sewer line needs to be repaired,
the repair does not include repaving or replanting.
If it is possible, the buyer's agent may wish to obtain the seller's deed prior to
preparing the PURCHASE CONTRACT. If there are encumbrances that appear
on the title report, the buyer should receive a copy of the easement document
and have a chance to review the easement. The title report merely reports the
easement document number but the entire easement document is not on the title
report. A. special request must be made to obtain the easement document. The
buyer should request the specific documents in Q and state a time period in
which to continue or cancel the PURCHASE CONTRACT.
The buyer and seller must understand the meaning of G-2(a) and G-2(b).
G-2(b) gives the buyer the right to review the preliminary title report and can
terminate the contract if the buyer is not satisfied with the report.
G-2(c) allows the seller to cure any defects to title within the time period
stipulated. The seller should be given adequate time to cure the defect. It would
be better for the seller to cure the defect before the property is marketed. The
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potential buyers may offer a lower price or the buyers may be scared off and look
for another property to purchase. G-2(c) states that the seller shall use his best
efforts to cure any defects that are revealed by the preliminary title report or any
other report. If the buyer finds discrepancies to the title, the seller is given a
stated time period to cure the defect. If the seller is not able to cure the defect,
the buyer has the choice of accepting the property with the defects listed and the
seller is not liable for any problems that may arise if the seller acted in good faith
to cure such defects in the title during the stated time period.
The buyer and seller have the option of terminating the PURCHASE CONTRACT
if the buyer decides not to accept the property with the title defects. Curing
defects on title may be impossible or it may be very easy. The buyer should know
the defects on the title prior to making an offer. The listing broker should obtain
the preliminary title report when taking the listing so that he is aware of potential
title problems. The time period given to the seller to cure the defect could range
from 30 days or more depending on the complexity of the defect.
The dual agent in the transaction must be especially careful in giving any advice
to either party. The broker should recommend that legal counsel be obtained by
both buyer and seller for advise on how to handle the title problem.
It is really important for the listing broker to assist the seller in obtaining all of the
information that needs to be disclosed to the buyer. The listing broker should
continue to market the property during the time period to remove all
contingencies including curing the title. The listing broker should take back up
offers. The licensees representing both buyer and seller should be very familiar
with title issues, clouds on title and encumbrances and easements.
Do not rely on the seller for information on title and improvements. There have
been cases where the seller thought he owned the wall and the wall was actually
built by the neighbor and there was an encroachment from the neighbor into the
seller's property.
When the permit history was researched, the wall was built by the neighbor. It is
imperative that sellers obtain a building permit history from a professional. If the
seller refuses to obtain one, it is recommended that the buyer pay for the report.
.

G-3 TENANCY AND VESTING
Escrow needs to know how title will be held to the property before the documents
can be ordered. The parties that will be on the title and their marital status must
be clearly stated. If the buyer is an entity rather than an individual, there are
special requirements. If the buyer is not sure how title will be held, tenancy can
be determined at a later time. The Purchase Contract states that escrow needs
to be notified of the tenancy within 15 days after the Acceptance Date. If the
buyers are not sure how tenancy is to be held, they should consult an attorney
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for advice. The licensee should not make the decision for the buyer on how title
is to be held. Escrow will usually have a sheet with the different types of
tenancies and a brief explanation of each tenancy.
All buyers who are to be on title should be listed in G-3. A buyer could be one or
more individuals, married or single, a trustee, a partnership, LLC, corporation or
other entity. Type or print the full legal name(s) and marital status of the
buyer(s). Do not use initials. The designations of the different types of buyers
may be as follows:
John Doe Smith, a single man
John Doe Smith, an unmarried man (divorcee or widower)
John Doe Smith, husband of Mary Doe Smith
Mary Doe Smith, a single woman
Mary Doe Smith, an unmarried woman (divorcee or widow)
Mary Doe Smith, wife of John Doe Smith
John Doe Smith and Mary Doe Smith, husband and wife
John Doe Smith, trustee for the John Doe Smith Revocable Living Trust
If the buyer does not have a middle name, his name should be written as, John
(NMN) Smith. NMN means no middle name. If the buyer’s first and/or middle
name consists of initials only, state Mary D. (MIO) Smith with MIO meaning
middle initial only. The gender should be stated. It is sometimes impossible to
determine the gender from the name. The attorney who is to prepare the
conveyance document will need to know whether to refer to the buyer as he or
she.
The name of the spouse should be stated even if the spouse will not be taking
title to the property. This is for identification purposes and the couple would not
be identified as husband and wife. Common law marriages are not recognized in
Hawaii and those couples will need to decide whether to hold title under Joint
Tenancy or Tenancy in Common. If a couple is going through divorce, they are
still considered married until the divorce decree is official.
If the identify of all the buyers is not known or if the contract will be assigned to
another buyer, identify known buyer and state “and/or assignee”. Stating “and/or
assignee” does not relieve the buyer of his obligation to purchase the property if
another buyer cannot be found before closing. If the buyer is thinking of doing a
back to back closing with a new buyer and is attempting to flip the property for a
quick profit and cannot find the new buyer, the buyer is obligated to close.
Unless it is prohibited in the contract, most contracts are assignable. If the seller
is being cashed out at closing, the seller will be concerned about the buyer
assigning the contract to another buyer. If the seller is offering financing, he will
definitely be concerned about the assignee’s ability to pay and will want to have
the right to approve the assignee.
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The tenancies that buyers need to select from are: Severalty, Tenancy in
Common, Joint Tenancy, Tenancy by the Entirety: Husband and Wife, Reciprocal
Beneficiary Designation, Same Sex Marriage. It is beyond the scope of this
course to give detailed information on each tenancy. The licensees need to have
a working knowledge of each type of tenancy but should not give advice to the
clients on which tenancy they should select. That advice should be given by the
attorney.
The documents for the transaction cannot be prepared by escrow until the
tenancy has been determined. The buyer should let escrow know the tenancy at
least 15 days from date of acceptance. If there are multiple buyers there may be
mixed tenancies. Two married couples owning 50% interest each in the property
could have their share in Tenancy by the Entirety and the partners could own
their interest in Tenancy in Common. The interest must add up to 100%.
If a corporation purchases the property, there may be tax consequences. The
buyer should consult with a CPA to discuss the tax ramifications. The buyer
should consult with an attorney to discuss the legal issues involved in forming a
corporation and owning the property.
If the seller is financing the purchase and the buyer is married but has bought the
property in Severalty and defaults on the loan, the buyer’s properties held in T/E
will be protected since the wife has not signed on the mortgage and the note.
The licensee representing the seller needs to alert his client of the potential
problems and refer the client to an attorney for advice.
If the parents go on title and the mortgage and note assist their child in qualifying
for a loan and the children take the parents off the title after closing, the parents
are still liable for the mortgage and note in the event the children default. Taking
people on and off title is different from the mortgage liabilities that will still be in
effect until the mortgage is paid off in full. There have been instances where the
children defaulted on the loan and the parents were in financial jeopardy because
they were on the note and had to pay the mortgage.

CONTINGENCY FOR CASH FUNDS (Choose H-1 or H-2))
H-1 No Contingency for Obtaining “Cash Funds”.
Under the Purchase Contract any cash portion of the purchase price and closing
costs are referred to as “Cash Funds”. If the buyer checks H-1 he is certifying
that he has the funds available for the cash that he will need for the transaction.
He is assuring the seller that he has the funds for the down payment, all closing
costs, loan fees and any other expenses that will require cash. The licensee
should make sure that the buyer understands that the funds are available by the
dates written on the contract.
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When there is a substantial amount of down payment being offered by the buyer,
the seller should get a verification that the buyer has the funds available. The
provision for proof of funds is included in H-1 with a due date of when the proof of
funds must be provided to the seller. The contract indicates several different
ways to show proof of funds.

H-2 Contingency on Obtaining “Cash Funds”.
If the buyer needs to borrow the cash funds from a family member or needs to
sell some stocks or take money out of his retirement account, it would be wise to
check H-2 and N/A H-1.
The seller may or may not be willing to accept the offer if the source of the down
payment is questionable and uncertain such as selling a house or selling a
business or the buyer selling his jewelry or cars.

FINANCING CONTINGENCIES
The financing contingencies found in paragraphs H-4(a) through H-4(c) will be
presented in this section. The licensee should choose all the paragraphs that
apply to the transaction.

H-3 Financing Contingency
The buyer is given 2 options in H-3. The first option is to cancel the contract if
the buyer cannot obtain financing. The second option is to increase the amount
of down payment to qualify for a loan or the buyer can waive the financing
contingency and pay all cash. If the buyer chooses one of the options, the buyer
must notify escrow in writing which option the buyer has selected. If the buyer
states that he will increase the amount of down payment or pay all cash for the
transaction, the seller will need to know that the buyer is financially capable. If
there is a change to the financing contingency, the buyer’s broker needs to have
an addendum stating the changes and have all parties sign and notify escrow.

H-4 Buyer’s Obligations Relating to Buyer’s Mortgage Loan
The seller will be obligated to sell the property if the buyer performs in a timely
manner the items listed in H-4. The first blank refers to the number of days the
buyer has in which to obtain a prequalification or a preapproval letter after the
acceptance date. The second blank states the number of days prior to closing
date that the buyer has to obtain and deliver to the seller the conditional loan
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commitment letter. The third blank refers to the number of days the buyer has to
clear up all contingent matters noted on the conditional loan commitment letter.
The dates should be selected so that the buyer eliminates last minute headaches
and has sufficient time to perform.
All reference to number of days in the contract refers to calendar days rather
than working days. The licensee and the buyer needs to be realistic when they
select the number of days in which to fill out the loan application papers and to
obtain a prequalification letter. The buyer will need sufficient time to apply for the
loan and get a prequalification letter.
The last sentence in H-4 allows the seller and the seller’s agent to contact
escrow and the buyer’s lender to obtain status reports on the buyer’s loan
application.

H-5 SELLER’S RIGHT TO CANCEL
If the buyer is in default of any of the financing obligations within the time periods
specified in the contract, the seller has the right to cancel the contract pursuant to
O-3.

SECTION I: MANDATORY SELLERS DISCLOSURES
The law, ethics and custom require that all material facts regarding the property
be disclosed by all responsible parties (seller, seller's agent, buyer's agent) to the
buyer. Failure to disclose can have major consequences. Chapter 467-14(18)
states that the real estate commission may revoke any license if the licensee fails
to ascertain and disclose material facts concerning every property for which he
has a fiduciary responsibility. The penalties can go far beyond the revocation of
the license and there could be major financial losses and legal penalties.
The Seller's Real Property Disclosure Statement was created so that the seller
would be responsible to disclose all material facts regarding the property. The
seller must fill out the disclosure form, the licensee is not to fill out the form for
the seller. If the seller is a foreigner and does not understand English, a
translator should explain the terms and the seller can fill in the blanks. Each
property is unique and the seller knows his house better than anyone else and he
is required to disclose all conditions of the property that the buyer needs to know.
Concealment of material facts can lead to legal problems and financial
consequences for the seller and licensees.

I-1 SELLER'S OBLIGATION TO DISCLOSE
HRS 508D-15 requires the seller to disclose in writing any fact, defect or
condition, past or present, that would affect the value of the property to a
reasonable person. The seller is obligated by law to give the disclosure
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statement within 10 days after the acceptance date. The disclosure statement
cannot be more than 6 months old. The buyer has 15 days in which to accept or
reject the disclosure statement. The rejection must be in writing within the 15 day
period. Absence of a rejection presumes acceptance of the disclosure
statement. The 10 days and 15 days can be mutually changed. In absence of a
deadline, the 10 and 15 days shall apply.
The principals need to understand that there are no obligations by the seller to
make any repairs on any defects that are on the disclosure statement. The
repairs are negotiated by the seller and buyer.
The seller must disclose all material facts that: 1) are within his knowledge or
control; 2) can be observed from visible and accessible areas; or 3) which are
required by Section 508D-15 of the Hawaii Revised Statutes.
Section 508D-15 of the HRS states that if the property is within the boundaries of
a flood hazard area, within the boundaries of the noise exposure areas shown on
maps prepared by the Department of Transportation, within the military airports,
within the anticipated inundation areas designated by the civil defense, then
proper disclosures must be made with available maps.
The seller needs to be made aware that proper disclosures will protect him from
being sued in the future for nondisclosure items by the buyer. The listing agent
benefits because the disclosure is being made by the seller and the burden of
disclosure is placed on the seller. The listing agent has an obligation to disclose
all material facts that he is aware of even if the seller chooses to conceal the
material facts. The listing agent should not rely on the seller's information and
should look at the property for visible defects.
The listing agent should provide the disclosure statement to the seller to fill out.
The agent may provide some information for the seller based on public records.
The agent should never fill out the form. The seller should fill out the form and all
owners on title should sign the statement. If the seller is unsure of an answer or
unable to locate the information, the line item should be noted NTMK. The seller
should fill in all of the blanks to the best of his knowledge.
The seller should disclose if there are improvements without building permits, if
there are nonconforming structures, if the property is sewer connected or on a
cesspool or septic tank, condition of the electrical and plumbing system, any
encroachments, roof leaks, future developments in the area, etc.

I-2 AMENDED DISCLOSURE STATEMENT
If the seller is aware of any new material fact that was not included in the original
disclosure statement, the seller must disclose the new information to the buyer
within 10 days of discovery or no later than noon of the last business day prior to
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recording. The buyer has 15 days to accept or reject the new disclosures and the
rejection must be in writing.

I-3 BUYER'S RIGHTS UPON RECEIPT OF DISCLOSURE
STATEMENT
The seller must receive from the buyer an acknowledgement of receipt of the
disclosure statement in writing. The buyer has by law, 15 days to accept or reject
the disclosure statement. If the buyer rejects the disclosure statement, he has the
right to rescind the PURCHASE CONTRACT which must be done in writing. If
the buyer discovers that the disclosure statement is inaccurate or the buyer
discovers that the seller's disclosure statement has failed to disclose material
fact(s), the buyer may elect to rescind the PURCHASE CONTRACT. The buyer
may also continue with the purchase and accept the disclosures. The buyer's
agent must be sure that his client adheres to the timeline or his client may lose
the right to rescind the PURCHASE CONTRACT.

I-4 BUYER’S RIGHTS AND OBLIGATIONS UPON RECEIPT OF
DISLCOSURE STATEMENT OR AMENDED DISCLOSURE
STATEMENT
The buyer has __ days to cancel the contract if the Seller did not disclose all
material fact. Buyer shall notify the seller in writing within the time period to
cancel the contract and all deposits shall be returned to the buyer.

I-5 BUYER'S REMEDIES IF SELLER FAILS TO COMPLY THE
DISCLOSURE LAW
If the seller does not provide the property disclosure statement the buyer may
elect to complete the purchase of the property. If the buyer decides to cancel the
PURCHASE CONTRACT after reviewing the disclosure statement, the buyer is
only entitled to have his deposit returned immediately. If the seller negligently
fails to provide the disclosure statement or amended disclosure statement, the
seller shall be liable to the buyer for the amount of actual damages suffered as a
result of the negligence. The courts may award the prevailing party's attorney's
fees, court costs and administrative fees.

I-6 GENERAL DISCLOSURES
Buyer should make appropriate inquiries regarding the subject property as part of
his discovery under Paragraph J-1.

(a) GOVERNMENTAL RESTRICTIONS DISCLOSURE
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The property is subject to all county, state and federal laws and buyer should be
aware of the various regulations affecting the subject property.

(b)BUILDING PERMITS DISLCOSURE
Buyer is aware that the building may not have all the building permits and it may
affect the value of the property and insurability.

(c) ASBESTOS DISLCOSURE
Prior to 1979, many homes had products that had asbestos in them. It has been
proven that asbestos could be dangerous to one's health. The buyer should be
made aware of the potential danger and buyer may hire professionals to
determine if there is asbestos in the property. Floors and ceiling materials were
made of asbestos in the past. It is the buyer's responsibility to determine if there
is asbestos present in the building.
Licensees are not to give advice or render an opinion on the presence of
asbestos in a building and should refer the clients to a professional. The seller is
not required to remove the asbestos prior to the sale of the property. Clients
should be aware that if a building with asbestos is to be demolished, the costs
could go up greatly. Buildings with "popcorn" ceiling built before 1979 may
contain asbestos. Floor tiles, siding and roofing materials may contain asbestos.

(d) HAZARDOUS WASTE AND TOXIC SUBSTANCES
DISCLSOURE
The chemicals that were used in the past and dumped on the grounds may pose
health problems. Underground storage tanks may leak and contaminate the
ground and may require remedial procedures which could be very costly.
Environmental testing may be needed to determine the extent of the pollution.
The federal and state laws place strict liability on property owners and may
require that the owners pay for the cost of the cleanup of the hazardous
substances. All owners in the chain of title may be liable for the cleanup
expenses of the property even for those owners who were not responsible for the
pollution. A Phase I environmental study may be required if there is any
suspicion that the ground may be polluted.

(e) WASTEWATER DISPOSAL DISCLOSURE
The state health department and the federal government has specific rules on
the use of cesspools and septic tanks. Buyer should be aware of the rules and
comply with them. Cesspools are outlawed and will not be allowed in the future.
Existing cesspools must convert to septic tanks if there are major renovations or
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new construction on the subject property. All cesspools are mandated to be
replaced by 2050.

(f) MOLD DISCLOSURE
The mold issue is now a very serious problem in some buildings and in some
areas of town. The buyer must do their own due diligence and hire their own
inspectors if they are concerned about mold being present in the building.

(g) SEX OFFENDER REGISTRATION ("MEGAN'S LAW)
Hawaii law requires convicted sex offenders to register with the Attorney
General's office. Seller and the brokerage firm are not required to obtain
information regarding sex offenders.

(h) FLOOD ZONE
The subject property may be in a flood zone. Lenders may require the buyer to
purchase flood insurance. There may be special building requirements to build in
flood zone areas. Buyer should contact the various government agencies as part
of their due diligence.

(i) LEAD BASED PAINT
The federal government requires that the seller provide any information regarding
the existence of lead paint in the subject property. Landlords are also obligated
to disclose information re: lead paint to tenants. Buildings built before 1978 may
have lead paint.

(j) LEAD BASED PAINT RENOVATION, REPAIR AND PAINTING
New federal regulations effective April 22, 2010 require that all contractors that
disturb lead based paint in remodeling a residential unit must be EPA certified
and follow strict guidelines or face substantial penalties and fines.

(k) CLIMATE CHANGE AND NATURAL HAZARDS
Climate changes could affect properties in Hawaii, especially those properties
that are on the shoreline and coastal areas. Buyer is advised to consult experts
regarding the effects of climate change and coastal areas.

(l) WIRED FUNDS AND SENSITIVE PERSONAL INFORMATION
WARNING
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Hackers are targeting email accounts of those that are involved in real estate
transactions. Buyers and sellers must take careful precautions to verify that the
emails are from authorized parties in the transaction and not hackers who are
trying to steal the funds in transit.
It is crucial for all licensees to understand the contents of the PURCHASE
CONTRACT and be able to explain it to their clients in a clear and concise way to
avoid misunderstandings and possible legal problems in the future. The licensee
must take their time and explain the contents of the contracts to their clients.
HOW TO WRITE GOOD CONTRACTS Part III will continue from paragraph J to
the end of the contract, the Counteroffer Form and many other addendums and
contracts that the licensee and the clients need to understand.

25

