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• If your new salesperson license application deadline is on or after December 31, 2020 and you do not 
desire to be licensed as a salesperson in 2020, and the licensing renewal application period is in 
effect, you may submit your complete salesperson license application during the renewal application 
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HOW TO WRITE GOOD CONTRACTS PART III 
 

INTRODUCTION 

HOW TO WRITE GOOD CONTRACTS PART I AND 2 covered the steps 
involved in preparing and presenting a contract, how to fill out the Listing Contract 
and the Purchase Contract, A-l to I-8 and the addendums that are listed in C. 
There are 3 parts to the series of HOW TO WRITE GOOD CONTRACTS 
because there is so much information that the licensee needs to aware of. 

This course will cover the Purchase Contract Paragraph J to the end of the 
Purchase Contract and other addendums that may be used in the transaction that 
were not mentioned in Parts I and II. The licensee needs to be very careful in how 
each blank is filled out on the Purchase Contract and the addendums and be able 
to explain to the client what each paragraph means where there are no blanks. 

INSPECTIONS, MAINTENANCE AND WARRANTIES 

J-1 through J-10 applies to issues of concern for buyers and sellers regarding 
inspections, general maintenance, appearance and warranties of the property 
from the date of acceptance through closing. There have been disagreements 
between buyers and sellers regarding the scheduling of inspections, 
responsibilities for maintenance and extent of warranties that have led to delays 
in closings, demands for repairs and sometimes to cancellation of contracts. 

J-1 Inspection of Property 

The following points need to be carefully understood and observed by both buyer 
and seller: 

1. Buyer has the right at his sole expense to do the following upon acceptance 
of the 
contract: 

a. Inspect the property 

b. Inspect all major appliance and fixtures 

c. Inspect all public records relating to property 

d. Inspect all applicable laws and regulations which may affect the 
property 

2. Seller needs to provide buyer and buyer's agents access to property at 
reasonable 
hours with reasonable prior notice 

3. The buyer must perform all of the inspections within the number of 
days stipulated in J-1 

4. The buyer must notify seller in writing his intent to cancel the contract 
pursuant to Paragraph O-2. 

5. If Buyer fails to notify seller in writing to cancel the contract, J-1 is deemed 
to be waived 
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6. Buyer needs to be aware that seller is not responsible for making any repairs 
based on the report. Repair items are negotiated. If seller does not respond 
within the stipulated time period, buyer may have lost the right to cancel the 
Purchase Contract. 

7. If seller does not give buyer access to the property for inspections, buyer may 
ask for extensions of J-1 or terminate the Purchase Contract. 

8. Buyer is responsible for all of buyer's agents that may inspect the building and 
cause damage to the house. For example, the roofer may crack the tile when 
walking on the roof. 

9. Buyer's agent should stress the importance of obtaining professional 
inspections.  If buyer refuses to get professional inspections, buyer's agent 
should get a written waiver by the buyer indemnifying the agent. 

    10.   Obtain the property disclosure statement during the J-1 period 
    11.   All environmental inspections should be done during the J-1 period. 
    12.   Suggest that the termite inspection be done during the J-1 period 
 
J-2  Home Inspection  it is strongly recommended that buyers have the home 
professionally inspected and have any other specialists inspect the property as 
needed. 

J-3 Property Condition Maintenance, Final Walk Through 

It is the duty of the seller to maintain the property in the same condition or better 
condition than when the buyer inspected the property until the closing date. The 
exceptions may be if the buyer is planning to tear the building down or buyer intends 
to do major remodeling. 

The listing agent should let the seller know that it is his duty to maintain the 
property until the closing date and make sure that all major appliances, roofing, 
plumbing and electrical fixtures are in working condition. 

The seller is usually responsible for all repairs that are stipulated in the Purchase 
Contract unless otherwise agreed to by buyer and seller. If the seller does not want 
to pay for the repairs, a counter offer should be written by the seller. 

The buyer has the following right and responsibility under J-3: 

1. Buyer or buyer's agent has the right to conduct a final walk through of the 
property no later than days prior to closing. 

2. Buyer needs to be reminded that this is not a time to request for new repairs. 
3. Confirm that the property is in the same condition as on the date that the 

buyer inspected the property pursuant to J-1. 
4. Inspect the repairs or replacement that may have been agreed upon. 
5. If buyer fails to do a final walk through within the time period stipulated in J-3, 

buyer will have waived his right and Paragraph J-3 is null and void. 
6. If the seller has not made the agreed upon repairs or has not maintained 

the property, the seller needs to repair the items prior to closing. 
7. If the repairs have not been made by the closing date, seller agrees to 
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have 150% of the estimated repair costs to be held in escrow after the 
closing date. Any remaining funds shall be returned to the seller if the 
repairs are not made by __ days after closing. The buyer will be 
responsible to coordinate the repairs in a timely manner. 

8. All bills will be paid through escrow authorized by the buyer. 
9. The final walk through should be done after the house has been vacated 

if possible so that the buyer can see any flaws or defects that may have 
been covered up by furniture, mirrors or paintings. 

10. It is preferable to have the seller do all of the repairs prior to closing so 
that no funds are left with escrow after closing. The buyer may delay the 
repairs and cause a delay in refunding the unused funds to the seller. 

11. When final inspection is made, have the buyer sign an inspection form 
notifying escrow of any discrepancies or waiving the inspection 
contingency. 

12. If there are any funds that will be held in escrow after closing, an 
authorization form to release funds should be used. 

J-4  Withheld/Collected Funds 

If required repairs and maintenance have not been completed by closing, an 
amount equal to 150% of the estimated cost shall be withheld/collected from Seller 
and retained in Escrow until completion. 

J-5 No Continuing Warranty 

The buyer understands that when the property has closed, any malfunctions are now 
his responsibility and not the seller's. 

J-6 Home Warranty Program 

The buyer may wish obtain a home warranty program that will cover appliances, 
electrical and plumbing equipment and other items depending on the insurance 
carrier. This is to be purchased at the buyer's expense unless otherwise agreed to by 
the parties. The buyer should be given a list of different carriers and their fees and 
decide on the carrier. The broker must disclose any interest that the broker may 
have in any of the companies that are offering the warranty program. 

J-7 Existing Warranties, Plans, etc 

There may be existing warranty programs and extend beyond the closing date. The 
warranties may or may not be transferable to the buyer. The seller may have 
instruction booklets, receipts for the purchase, architectural drawings, names and 
phone numbers of contractors who are guaranteeing the work. The buyer 
understands that the warranties are not by the seller but the providers of the services 
or products. The warranties and other documents are for informational purposes only 
and may not reflect improvements as built and the seller does not promise that any 
of the warranties are transferable; buyer must contact the providers of the warranties 
directly. 
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The seller may not want to give the buyer the architectural drawings and the seller 
may plan to use them again on a new house. The seller should gather all of the 
documents and warranties when he is listing the property for sale. Most owners of 
older homes may not have received any of the architectural drawings and/or 
warranties when he bought the house. 

J-8 Removal of Items from Property 

Seller is responsible for removing all unwanted personal belongings, trash and 
junk inside and outside and under the house ___ of days before closing.   

J-9 Cleaning 

This is one of the most troublesome parts of the Purchase Contract that can cause 
a smooth transaction to go sour at the very last moment. The buyer anticipates a 
clean and neat house and the seller is frantically packing and leaves a little or a lot of 
junk and rubbish for the buyer to clean up. J-9 clearly states that the seller is 
responsible for having the property and carpets professionally cleaned.  J-9 is 
negotiable and the language can be modified by the buyer and seller. If the buyer 
plans to remodel extensively it would not be necessary to clean the carpets and 
appliances if they are to be thrown away. 

The definition of a neat and clean house differs with each person and many 
arguments and disagreements have arisen due to the seller leaving the house in a 
mess that is not acceptable to the buyer.  

The licensees need to pay close attention to this clause to insure a happy ending 
rather than a disappointed buyer at the last minute. 

J-10 Pet Related Treatment 

If there have been pets living on the premises, the seller is responsible to remove 
the pets from the property and to have the carpets professionally cleaned and the 
interior of the property treated for fleas/ticks by a professional. If the seller does not 
do the treatment before closing, up to 150% of the estimated professional fees can 
be held in escrow. If the seller does not have the property professionally treated 
within the stipulated time period after closing, the leftover funds will be given to the 
buyer. All bills will be paid through escrow and any excess funds will be returned to 
the seller. 

The seller should be aware that more than one treatment may be necessary. 
Sometimes the smell of the urine may not be eliminated and the issue of changing 
the carpet and the padding may come up. That is to be negotiated between buyer an 
seller. 
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STAKING AND SURVEY Choose K-1 or K-2 

Boundary problems and encroachments are one of the leading causes of problems 
in real estate transactions. Prospective buyers want to be shown the boundaries of 
the property and the agents may not be able to show them the boundaries. -The 
sellers have often purchased properties without knowing where the boundaries are 
or who built the walls and relied on the previous seller's word. 

The property walls can shift or may have been built in the wrong place, fences may 
have been built without a survey, entire subdivisions may have been improperly laid 
out, setbacks may have been violated. Oceanfront properties' boundaries change 
with the wave action. There are many potential liabilities as it relates to fences, walls, 
boundary lines, encroachments, etc. The licensee should not interpret survey maps, 
give opinions on encroachments, square footage of the lot, etc. 

K-1 STAKING 

The staking and survey cost is usually paid by the seller. If the buyer chooses K-1 
instead of K-2, the buyer will see the pins in the boundary corners but will not receive 
a survey map from the surveyor. If the buyer selects K-1, it may be wise to have the 
stakes verified even though the pins may be visible. If the staking determines the 
stakes to be accurate, the seller is not required to reimburse the buyer for the cost of 
stake verification. The reimbursement will only occur if the location of the stakes is 
found to be inaccurate. 

The surveyor will pound a metal pipe into the ground and place a wooden stake or 
colored plastic ribbon adjacent to the pin. Many times the wooden stake or plastic 
ribbon may be removed by children playing, neighbors, gardeners, trespassers, etc. 
Boundaries of oceanfront properties are more difficult to define. Sometimes a piece 
of plastic ribbon is tied to a tree or on a fence. The presence of stakes doesn't verify 
the accuracy of the boundaries. Some buyers are satisfied when they see the stakes 
or the ribbon or the pipe in the ground. The buyers need to be made aware of the 
limitations of such markers and they need to know the difference between a staking 
and a survey. 

If the buyer's agent recommended a survey and the buyer selected staking, there 
should be something in writing to indicate that the buyer made the choice of staking 
against the advice of their agent. 

K-2 SURVEYING 

K-2 may be chosen more often than K-1 because the survey provides more 
information to the buyer. Encroachments will most likely be detected with a survey 
and may not be noticeable with a staking. 

It is more desirable to have a survey when the property is oceanfront or if the 
property is bounded by walls, fences, buildings, trees or shrubs. The lender may 
require a survey.  Staking does not produce a survey map with the existing 
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improvements.  Staking does not produce a report from the surveyor describing 
what was discovered on the property. Staking also does not calculate the square 
footage of the lot being staked whereas the survey map will indicate the size of the 
lot.  The surveyor's report will not call out encroachments on the property and it is 
not the surveyor's responsibility to point out the encroachments. The interpretation of 
the survey map is left up to the buyer and the buyer's experts. The surveyor also 
does not warrant that the survey map will be accurate. The survey map merely 
indicates what is on the property. 

If the buyer wants the surveyor to certify the accuracy of the survey map, an ALTA 
survey must be ordered which costs about 2-3 times more than the K-2 survey. 
Many commercial properties have ALTA surveys done. Most residential properties 
do not have an ALTA survey done. 

Condominiums and co-operatives exclude the staking and survey requirements. If 
the condos or co-ops are large buildings with multiple units, surveys are not 
required. If the condos are single family units, the parties may wish to have the 
staking or survey performed. The boundary descriptions of each single family unit in 
a condo project are not described in Exhibit A of the deed. The surveyor needs to 
write the legal description in the condo documents and show the legal descriptions 
on the condo map. 

K-3 BOUNDARY ENCROACHMENTS 

An encroachment usually occurs when an unauthorized intrusion of an improvement 
is on the neighboring property. The seller may be selling the property as the 
encroacher or the encroachee and the buyer must decide whether the buyer wants 
to purchase the property with the encroachments in place. In some instances the 
buyer bought the property with the understanding that the wall belonged to the 
property and it was encroaching onto the neighbor's property. When the buyer 
became the seller, he disclosed that the wall was his and that it was encroaching 
into the neighbor's yard. When a survey was done, the encroachment showed up 
but the ownership of the wall was not determined. The seller had a building permit 
history check and to his surprise, the wall belonged to the neighbor and the neighbor 
had obtained the building permit for the wall. The neighbor was the encroacher and 
the subject property was being encroached upon. Licensees should do their own 
research or have a company that specializes in doing building permit research do 
the research for the seller. 

Many properties have encroachments that are less than 6 inches in residential 
zoned properties. If the encroachment agreement was not obtained by the seller, the 
transaction could be in danger of not closing. The state legislature passed the de 
minimus structure discrepancy law which allowed encroachments of less than 3 
inches (industrial, apartment and-business zoned-land), 6 inches (residential), 9 
inches (rural and agricultural) and 18 inches (preservation) to close without an 
encroachment agreement and it was not deemed to be an encroachment. The 
encroachee could still sue the encroacher to have the improvement removed even 
though the law allows the property to close and the encroaching distance is not 
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considered to be an encroachment. It is recommended by some legal counsel to 
state in Q that the minor encroachment which is deemed to be not an encroachment 
under Act 131, Session Laws of Hawaii 1997, shall not be deemed to be an 
encroachment. The buyer is acknowledging that the de minimus law will apply. 

If there is an encroachment that is greater than the stated distances in the de 
minimus law, the seller can remove the encroachment or may enter into an 
encroachment agreement with the neighbor. If the seller is unable to obtain the 
encroachment agreement or remove the encroachment that is acceptable to the 
buyer within the stipulated number of days in the purchase contract, the buyer may 
terminate the contract. The number of days is counted from the date of discovery of 
the encroachment or from the scheduled closing date, whichever is earlier.  

The neighbor who is being encroached upon may be on a trip or may be difficult to 
deal with or may want his attorney to review the document which could delay the 
closing date. It is important to solve the problems of encroachment as soon as 
possible rather than waiting till the last minute to find a resolution.  

K-4 Staking/Survey Discrepancies 

If the survey report indicates discrepancies concerning the boundary area or the 
size of the lot and materially affects the value of the property, the seller shall 
make appropriate disclosures under I-2.   

Section L: Termite Provisions 

Termites cause an estimated $100,000,000.00+ of damage to property each year. 
There are more lawsuits on termite related issues in real estate transactions than 
any other issues. The licensee must be very careful when dealing with termite 
damage, disclosures regarding repairs and past and current problems and any other 
information that the seller may have regarding the property. The termite inspection 
report (TIR) is always recommended in all types of residential property. Oahu has 
termite infestations throughout the whole island. 

This section informs the buyer that the TIR is only for visible and accessible areas 
for evidence of active termite infestation. The TIR does not cover infestation or 
damage occurring in inaccessible areas of the improvements. Seller agrees to 
disclose any prior and/or current infestation and damage of which the seller is 
aware. Buyer needs to be reminded that there may be termite activity in the walls of 
the house or behind the kitchen cabinets and the buyer needs to be vigilant over 
termite activities and preventive methods. 

L-1 Scope of Termite Inspection Report (TIR) 

Buyer should be made aware that the TIR may only address visible evidence of 
termite activity, infestation and damage and may not address inaccessible 
areas.  Seller must disclose in writing any infestation or damage that they are 
aware of.   
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L-2 Termite Inspection Contingency 

There are important time periods that are critical and must be followed. The buyer or 
seller agrees to select a licensed pest control company within a stipulated number of 
days from the acceptance date to conduct a termite inspection and issue a TIR. If 
the selected party does not notify the other party who has been selected to do the 
TIR, the other party has the right to select the pest control company within 5 days 
after the default of the first party. There is a dollar limit set on the cost of the TIR. 
The licensee should be familiar with TIR costs of several pest control companies so 
that the estimates are reasonably accurate. If the TIR update is requested by the 
buyer's lender and the TIR date is not acceptable by the lender, the buyer agrees to 
pay for the cost of the update. 

Who pays for the TIR is dependent on whether it is a buyer's or seller's market, if the 
offer price is close to asking, how adamant the seller is on not paying for the TIR, etc. 

The buyer's broker should put the dates on a calendar and follow the timeline very 
carefully. The seller usually pays for the TIR, but the buyer usually has the right to 
select the pest control company. 

L-2 states when the TIR should be delivered to the buyer. The date of the report may 
be critical to a lender who has a limit on the age of the TIR. The TIR should be 
delivered to the buyer as soon as the report is issued to avoid any delays for the 
buyer to obtain financing and whether the buyer will continue with the purchase or 
cancel the contract. 

The inspection is for improvements only and not for trees and plants. The broker 
should specify that the pest control company inspect the fences, tool sheds, carports 
and other improvements. There is no TIR for plants and trees. 

If there is evidence of live infestation, L-2 states that the seller is responsible for the 
recommended treating of dry wood and subterranean termites. If the seller does not 
want to pay for the treatment, the contract must have that portion deleted and 
initialed by both parties. Even if the sale is "as is", L-2 requires the seller to pay for 
the treatment. The parties need to know that treatment may cause damage to plants 
and grass. The seller must deliver a TIR that reports no live infestation or must do the 
recommended treatment 5 days prior to closing or the buyer has the right to 
terminate the contract. The seller and the seller's agent must be sure to perform by 
the dates stated in L-2 or the seller may be surprised to find out that the buyer has 
cancelled the contract due to the seller being late in his responsibilities. 
Procrastination can lead to misunderstandings and delayed closings or even 
cancellations. 

Dry rot is not covered in the termite provisions. Only drywood and/or subterranean 
termites are to be treated. If the buyer wants the seller to pay for other damaged 
wood due to dry rot, wet rot, or other pests, the buyer must specify the request in Q. 

Tenting and ground treatment does not guarantee that the termites have been 
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eliminated. Brokers should refrain from declaring the house to be free from termites 
by virtue of the treatment. Read the guarantees for the ground and tenting 
warranties issued by the companies. 

L-3 Termite Damage 

If there is visible damage to the improvements caused by termites and adversely 
affects the value of the property, the seller is required to make appropriate 
disclosures under I-2. Please note that L-3 does not require the seller to make the 
repairs but only requires disclosure. The repair of the termite damage and who pays 
for the repairs is negotiated between the parties. 

The buyer has the right to cancel the contract but does not have the right to 
demand that the repairs be done. The buyer may also accept the house in it's 
present condition. 

L-4 LATENT OR HIDDEN TERMITE INFESTATION AND/OR 
DAMAGE 

Buyer should be made aware that there may be latent (not visible) or hidden 
termite infestation and/or damages and the seller and the brokerage firms are not 
liable.  Seller and the brokerage firms make no representations that the house is 
free from termite infestation/damage.   

Homeowner/Condominium/Subdivision/PUD Organizations 

There are many projects that are either condominiums, co-operatives or planned 
developments with rules and regulations. The documents that govern the 
associations should be read by the buyer.   

M-1 Contingency on Homeowner Organization Documentation 
Approval 

The buyer has the right to review all of the pertinent documents that may apply to 
the property that he is buying. The listed documents may or may not be in the 
possession of the seller. The seller is to provide all of the documents at his 
expense for the buyer's review within the number of days stated in the paragraph. 
The buyer should sign a receipt for the documents received. The buyer has a set 
number of days in which he must accept or reject the documents and the buyer 
may terminate the Purchase Contract according to the termination provisions. If 
the buyer does cancel the contract, the buyer must return all of the documents 
during the escrow period. Seller is also responsible to provide information on 
parking stalls, storage spaces, maintenance fees, etc. 

The condominium and homeowner's association documents can be very large and 
it is up to the buyer to review all of the documents. The associations may have had 
a large number of amendments to the documents, changes to the blueprints, 
additions to the project, etc. There may be ongoing litigation that must be 
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disclosed to the buyer. It may affect the reserve fund, the maintenance fees, etc. 
The buyer must review the financial strength of the association and be comfortable 
that the finances are in good order and that there are no large pending 
assessments. There are large buildings in town that have a large reserve fund for 
future repairs and there may be structural problems in older buildings that may 
need to be repaired. It would be wise for the licensee to find out as much as he 
can about the legal and fiscal condition of the property that is being purchased by 
the buyer. 

The management companies that keep track of the condominium documents 
usually reproduce the copies for the owners. The fee is about $300 to $500+. The 
leasehold disclosures are also in that price range. The seller has expenses that he 
must incur to provide the documents. Sometimes the financial statements and 
minutes are outdated. The licensee needs to check the dates and verify that they 
have the most current documents. Some companies are very prompt about 
delivering the documents and others need to be prodded to produce the 
documents on a timely basis. Some management companies have Docutrieve 
handle all of the document reproduction and others produce their own. 

There were additional disclosure requirements mandated by new laws.  Articles of 
Incorporation for the condominium association, Declaration or similar 
organizational documents, Bylaws of the corporation or association, any 
restrictions or conditions of use, etc. must be disclosed.   

The seller should be given an adequate time period to obtain all of the documents 
and the buyer should be given adequate time to review the documents. The most 
recent documents must be provided to the buyer and the seller may not have kept 
all of his records updated. The rejection of the documents by the buyer must be in 
writing within the stipulated time period and delivered to the seller and escrow. 

M-2 DELIVERY OF DOCUMENTS   

Buyer may elect to receive the documents via email or electronic means rather 
than receiving the hard copy.  Some agents prefer to receive CD of the documents 
in addition to the electronic deliver. 

M-3 DOCUMENTS ISSUED DURING THE ESCROW PERIOD 

There may be additional documents that may be issued during the escrow period 
by the association.  Seller shall make those documents available to the buyer for 
review and make appropriate disclosures under I-2 

M-4 REVIEW OF DOCUMENTS 

Buyer is advised that the brokerage firm is not responsible for the review of the 
condominium/association documents.  Buyer is advised to consult with licensed 
attorneys or experts in this field.  Maintenance fees and association fees may be 
increased in the future.   
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RENTAL PROPERTY MATTERS CHOOSE N-1 OR N-2 

 

N-1 Delivery of Property at Closing 

N-1 states that the buyer wants possession of the premises at closing with all of 
the units vacant and free of tenants, leases, rental management contracts, etc. 
The buyer may or may not move into the unit but he wants all of the units vacant 
at closing. It is the seller's responsibility to make sure that the unit is vacant at 
closing. The seller may not want to give the tenant the notice to vacate until the 
seller is assured that the buyer is financially capable of obtaining a mortgage. 

The closing date may be delayed because the tenant must be given 45 days 
notice to vacate the unit if the tenant is on a month to month lease. A special 
paragraph in Q or an addendum may need to be drafted to address the issue of 
when notice to vacate the unit will be given to the tenant. The closing date must 
be adjusted to meet the new timeline. 

The tenant may or may not be cooperative in this transition and may demand 
concessions of the seller. Licensees need to sensitive to the tenant's situation and 
try to accommodate the tenant to assure a smooth transition. The listing broker 
may need to assist the tenant in finding a suitable rental. The listing broker 
should review the lease with the tenant to verify the rental agreement with the 
tenant. Some tenants are not sensitive to the need of the landlord to have the 
unit vacant at the time of closing and may take their time in finding a replacement 
rental. If the tenant has been delinquent in paying the rent, the tenant may have a 
hard time finding a new rental. The seller is put into an awkward position of 
verifying to the new potential landlord the tenant's rent payment history. If the 
seller tells the truth, the tenant may not be accepted by the new landlord. 

The seller may have the unit vacated before the unit is listed which could cause 
financial hardship for the seller but it would mean a smoother transaction. Having 
a good relationship with the tenant is critical to a successful closing. 

N-2 Rental Documents 

If the buyer selects N-2, the buyer is agreeing to accept the property with the 
tenants in place at the time of closing subject to the buyer reviewing the items 
listed in N-2. The seller should have the Inventory and Condition Form that was 
filled out when the tenant moved into the rental unit. If there are photos or videos 
it would be very helpful in the event there is a dispute when the tenant moves 
out. The lease should be made available for the buyer's review. If there is a 
rental management contract with a property manager that should be made 
available for the buyer to review. If the property is a short term vacation rental, 
the reservations sheets and future bookings should be given to the buyer. The 
buyer should be told whether the short term vacation rental is legal or illegal. 
There may be other disclosures that need to be given to the buyer and they 
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should be specified in N-2. 

The copies of the documents must be delivered to the buyer within the stipulated 
number of days stated in N-2. The buyer has a fixed time period in which he 
must accept the property or cancel the Purchase Contract based on the 
information that he received from the seller. AH security deposits will be credited 
to the buyer at closing. The deposit is not the buyer's but belongs in a trust fund 
account for the tenants. 

If the buyer selects N-2, the buyer is aware of the existing lease and is agreeing 
to accept the tenants or will attempt to negotiate an early termination of the 
tenant's lease. The seller must furnish the rental agreement documentation 
within ___ days from the date of acceptance of the offer and the buyer must 
respond within ___ days after receipt of the documents. The buyer must reject 
the contract in writing prior to the expiration date and notify the seller and 
escrow. 

The length of the lease, amount of rent, security deposit amount, any rental 
concessions for showing the unit while it is offered for sale, renewal or extension 
rights, whether or not the tenant has the first right of refusal to purchase the 
property if it is offered for sale should be reviewed by the buyer. If the seller has 
forgotten the first right of refusal clause in the lease agreement, the listing broker 
or the seller must contact the tenant and offer the house to the tenant first. If the 
tenant refuses to purchase the unit, the tenant should sign an agreement 
rejecting the right to purchase. 

N-3  RENTAL AGREEMENT CHANGES DURING THE ESCROW 
PERIOD  

Seller cannot change any of the existing leases with the current tenants without 
the buyer's approval during the escrow period. The lease cannot be extended 
beyond the closing date nor can the seller enter into a new lease without the 
buyer's approval. The listing broker must explain to the seller that the seller is not 
permitted to enter into any new leases nor make any changes to the current 
lease. 

O: TERMINATION, MEDIATION, ARBITRATION, AND OTHER 
MATTERS 

Paragraphs O-1 to O-8 outline the remedies available to the parties in the event 
of default. The broker must be careful in giving advice in the event of default 
because it will involve legal issues. The broker should advise the client to seek 
the advise of an attorney concerning the issue of default. This is especially critical 
when a default has taken place and the buyer or seller may be considering 
litigation. 

O-1 TERMINATION DUE TO DEFAULT 
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O-1 discusses the remedies available to the seller or buyer in the event one of 
the parties defaults on the contract. The buyer and seller should be aware of the 
ramifications in the event of a default by either party. The buyer may lose his 
deposit, inspection fees, appraisal fee and escrow fees and be responsible for 
legal and court costs in the event of the default. 

If the seller has committed to purchase another home and the buyer defaults, the 
seller may have costs that he has incurred and the buyer may be liable for those 
expenses. The broker should not advise the buyer that only his deposit would be 
at risk in the event of a default because the seller may ask for more than the 
deposit as damages.  O-1covers the remedies available to the buyer in the event 
seller defaults on the contract. If the buyer has incurred expenses and the seller 
defaults, the buyer may ask for specific performance or for monetary damages. A 
court could determine that the buyer is not entitled to both specific performance 
and damages for breach of contract. 

The buyer may file a lis pendens and the seller may be not be able to sell his 
property to another buyer while the court action is pending. The second buyer 
would have to take title to the property subject to the outcome of the lis pendens 
and may have to transfer title to the first buyer if the first buyer prevails in the 
lawsuit. 

O-2 TERMINATION WITHIN CONTIGENCY TIME PERIOD 

The buyer or seller has the right to terminate the purchase contract if the 
cancellation is made within the time frame that is allowed by the terms of the 
contract.  If the period to cancel has passed, the buyer or seller has lot the right 
to cancel.  If the cancellation is made within the time frame in writing, the buyer or 
seller has the right to cancel the contract and all deposits minus escrow 
cancellation fee shall be returned to the buyer.   

O-3 TERMINATION AFTER A SPECIFIED CONTINGENCY 
CONDITION TIME PERIOD 

Should either party to the transaction select this method to terminate the contract, 
the notice to terminate must be made within 7 days of the expiration of the time 
period.   

MEDIATION AND ARBITRATION 

It is highly recommended that the buyer and seller obtain legal counsel before 
they decide on whether they will pursue mediation or arbitration should a dispute 
arise.  

O-4 MEDIATION 

If there is a dispute between buyer and seller or buyer and/or seller and a broker 
(or the broker's agents) that cannot be mutually agreed upon by negotiation, the 
parties agree to non-binding mediation. This paragraph does not include any 
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complaint of ethical conduct of a broker or the broker's sales agent and those 
complaints must be brought before the local board of Realtors of which he is a 
member. 

Mediations are available through most boards of Realtors. There is no fee for the 
mediation service. If the mediation service is conducted through the board of 
Realtors, at least one of the parties to the mediation must be a member of that 
board. If the buyer and seller have a dispute, the mediation can be done through 
private mediation services. There are non-profit mediation services and for profit 
mediation services that charge an hourly rate. 

The mediation service is non-binding, both parties must be willing to go through a 
mediator, and either parry may stop the mediation proceeding at any time. If the 
parties arrive at a settlement, they will be asked to reduce it to writing and when 
both parties sign the agreement, it is binding on both parties. 

O-5 ARBITRATION 

If the parties have a dispute and they cannot settle it via mediation, the dispute 
may be settled by arbitration if both parties agree to arbitrate. The licensee needs 
to have the buyer and seller read O-5 very carefully and refer them to legal 
counsel if there is a question or if a dispute should arise in the transaction. If the 
parties agree to arbitration, the decision may or may not be binding and the 
decision may be appealed to the courts. 

The decision of the arbitrator can be entered into the courts to file a judgment lien 
if the prevailing party is unable to collect the award. 

If one of the parties belongs to the board of Realtors, the parties can use the 
board arbitration services. There is an initial filing fee but the arbitrators are 
volunteer Realtors who will hear the case. If neither party belongs to the board of 
Realtors, the arbitration must be conducted by an outside agency. The outside 
agency may or may not charge a filing fee but the arbitrator is paid an hourly fee 
and depending on the complexity of the case, the fees could run into tens of 
thousands of dollars including legal fees. The judgment rendered by the arbitrator 
could be very high.  There is a nonprofit mediation center that is available.   

Arbitration is usually less expensive than going through the court system and 
many professional contracts and the government judicial system encourages 
arbitration rather than trying the case through the court system. 

The Uniform Arbitration Act appears to give the disputing parties the right to 
appeal the decision of the arbitrator. There is also a clause for punitive damages 
and exemplary relief and the exposure to the losing party may be much greater 
than before. It also appears that the arbitrator may need to be an attorney that 
understands the law in depth. 

O-6 THIRD PARTY CLAIMS 
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If there is a third party claim who is not willing to mediate nor arbitrate, the buyer 
and the seller are not under any obligation to mediate or arbitrate the dispute or 
claim. 

O-7 CHOICE OF LAW AND FORUM 

This contract shall be governed by Hawaii law and all legal proceedings will be 
filed and conducted in federal or state court in Hawaii.   

O-8 ATTORNEY’S FEES 

In the event of a default by buyer or seller, the prevailing party is entitled to 
recover all costs incurred including reasonable attorney’s fees.   

P: FOREIGN OR NON-RESIDENT BUYER AND/OR SELLER 

The federal government imposes a withholding tax on the sale of any real 
property owned by a foreign person. A foreign person is a non-resident alien. A 
resident alien is not considered a foreign person. A person with a Social Security 
number is not a foreign person. The withholding requirements apply to foreign 
corporations and other entities. There are some exemptions which will be 
discussed later. 

Brokers representing buyers and sellers may be subject to liability if the buyers 
and sellers fail to comply with the withholding tax requirements. All licensees 
should have some working knowledge with FIRPTA and HARPTA. Agents should 
not give tax nor legal advice and the clients should be referred to a CPA or tax 
attorney, 

P-1 HARPTA WITHHOLDING REQUIREMENTS 

The Hawaii Real Property Tax Act (HARPTA) requires that every buyer of Hawaii 
real property who acquires property from a non-resident (non-Hawaii resident 
who is a US citizen or resident alien) seller must withhold 7.25% of the gross 
sales price and transfer that amount to the State Department of Taxation within 
20 days of the closing date using the appropriate tax forms. Escrow will usually 
handle the withholding and payment for the buyer. A seller qualifies as a resident 
if the seller lives in the State for at least 200 days annually. Corporations and 
partnerships that are registered to do business in Hawaii may be subject to this 
requirement if they are not formed under Hawaii laws. 

The sellers are exempt if they are: 

• A resident of Hawaii 

• The seller made no gain or lost money on the property 

• The seller used the property as a principal place of residence for the year 
and the amount realized does not exceed $300,000 
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If the seller obtains an exemption before the closing date, escrow will not 
withhold the 7.25%. The seller must submit the request for exemption as soon as 
escrow is opened and submit the forms to the state and federal governments. 
The state is faster in granting the exemptions than the federal government. 

The seller must furnish proof of no gain or loss. The closing statement from the 
original purchase and the current PURCHASE CONTRACT plus any capital 
improvements to the property will determine a gain or loss. 

P-2 FIRPTA WITHHOLDING REQUIREMENTS 

The Foreign Investment in Real Property Tax Act (FIRPTA) states that when a 
foreign non-resident transfers interest in U.S. real property, the transferee (buyer) 
or the agent must withhold 15% of the amount realized or the transferor's 
maximum tax liability. The tax is usually transmitted by escrow with the seller's 
appropriate tax forms. The tax must be paid within 20 days after the date of 
transfer. 

The exemption to the 15% withholding can be granted if: 

• The seller certifies that he is not a non-resident alien 

• The real property acquired by the transferee (buyer) is to be used as a 
principal residence and the price paid is $300,000 or less. 

• The transferor qualifies for an exemption because the seller made no gain 
or lost money on the property 

The exemption request must be mailed to the IRS tax office as soon as the 
contract is in escrow. The federal government is very slow in granting a request 
for the exemption. Escrow must be given documentation that the exemption 
request has been sent and return receipt from the post office and the documents 
that were sent must be given to the escrow officer. The 15% and 7.25% 
withholdings can be kept by escrow and not forwarded to the governments if the 
proper procedure has been followed. If the funds have been sent to the 
governments, the seller must file a tax return for the refund if they made no gain 
or lost money on the property. Following proper procedures will alleviate the need 
for the seller to go through the refund process. 

The buyer is responsible for the withholding amounts under both state and 
federal law. The broker may also be liable under the federal law for failure to 
properly withhold. If the parties to a transaction are non-Hawaii residents and/or 
non-resident foreigners, it is imperative that they get advice from a CPA before 
they purchase the property because someday the buyers will be sellers and they 
need to know the tax ramifications. The sellers that are subject to the withholding 
laws must be in contact with a CPA or tax attorney to comply with the law. The 
licensee should not take on this responsibility unless the licensee is a CPA or tax 
attorney. 
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P-3 ADDITIONAL DISCLOSURES 

There may be other disclosures that are required of foreign sellers and buyers. 
The parties that are subject to the laws should obtain legal counsel and/or the 
services of a CPA. 

Q:  Special Terms (Please number) 
 
This section is the depository for all clarifications from other paragraphs when 
more space is needed to clarify the buyer's position. Each special term should be 
separated and numbered so that there is one specific topic for each number. 
There should be clear instructions on what is being requested, specific deadlines 
and detailed instructions. If more space is needed, an addendum should be 
attached. Some offices have standard special terms in the form of an addendum 
or as an attachment to Q. 

The following are some special terms that may be written in Q 

1. The offer may be subject to review and approval of their accountant and/or 
attorney. There should be a time period established for the approval of the 
CPA or attorney. The CPA or attorney should be specialists in real estate 
transactions. 

2. The purchase may be subject to an appraisal satisfactory to the buyer. If 
the purchase is all cash or seller financed, there may not be a lender 
involved who would normally require an appraisal. The buyer usually pays 
for the cost of the appraisal. The appraisal would protect the buyer from 
paying too much for the property if the appraisal comes in well below the 
sales price. 

3. The seller may have an appraisal that was done recently and may request 
that the seller's appraisal be accepted rather than obtaining a new 
appraisal. The appraisal should be a recent appraisal and not outdated. 
The appraiser must be on the lender's approved list where the buyer 
intends to obtain his financing for the purchase of the property. 

4. Assignment of the Purchase Contract may be addressed in Q. Most 
contracts are freely assignable. If the buyer is paying cash, this would not 
be an issue. If the seller is financing the sale, it would be of great 
importance to the seller to review the financial capability of the assignee. 
The assignment may or may not need seller approval depending on the 
contract. 

5. If the mortgage is to be assumed, the assumption process needs to be 
clarified in Q. 

6. There may be a host of other topics that could be covered in Q. How to 
deal with back up offers, nonconforming buildings, contingency on seller 
purchase of new residence, 1031 exchange, dry rot disclosure, electrical 
system, encroachments, leaks, pending legal actions, natural 
(supernatural) conditions, new construction in neighborhood, new future 
developments, noise in neighborhood, non-conformities, odors, plumbing 
disclosures, refuse collection, restrictions on title, retaining wall, soil 
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condition, street condition, toxic conditions, zoning or building code 
violations, etc. 

R: BROKERS FIRM SERVICES AND DISCLAIMERS 

The following paragraphs disclaim and disclose that brokers are not experts in all 
real estate related matters. The brokers recommend that buyers and sellers in the 
transaction seek advice from other professionals who have expertise in the 
various matters specified in each paragraph of this section. 
 
In the Purchase Contract the term "Brokers" refers to the companies and any and 
all owners, agents and employees of the companies which are involved in the 
transaction. 
 
R-1 Scope of Service 

This paragraph clearly limits the scope of expertise of the real estate licensees 
and directs the buyer and seller to obtain expert advice from different 
professionals. The brokers are not to give advise in the various areas that are 
mentioned in R-1 and should direct their respective clients to professionals in the 
areas that are mentioned in R-1. When the licensees refer professionals to their 
clients, two or three professionals should be recommended and the clients should 
choose the professionals. There are many areas that the buyers and sellers may 
need help. The job of the licensee is to make sure that their clients get the help 
they need from outside sources. 

The licensee must not rely on this language to prevent a problem from arising 
regarding advice to buyer and seller. The broker is to refrain from giving any 
advice regarding the transaction and/or property. The broker may pass along 
information that is of public record and make recommendations that the 
buyer/seller seek the advice of professionals. 

R-2 Rental Property 

The licensee is not making any representations about the rental income nor the 
future appreciation potential of the property to the buyer. The buyer is assuming 
all risks that are associated with being a landlord and an investor. If the licensee 
represents the property as a good investment value and makes predictions about 
the increase of the value of the property, it may be construed to be a sale of a 
security which would make the property subject to investment securities laws. 
The licensee cannot make any prediction of the future value of the property nor 
tell the buyer that the market has hit bottom and that it is a good time to buy. The 
licensees do not have a crystal ball and they cannot predict future values nor 
future income. 

The licensee will advise the buyer in writing to seek information regarding rental 
income and future value of a rental income property from some other 
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professional. 

R-3 FUTURE RESALE VALUE 

Agents must be careful to never make any guarantees on the future resale value 
and appreciation of the property.   

R-4 Obligations 
 
The licensees are not responsible for the failure of either the buyer or the seller to 
perform their obligations pursuant to the Purchase Contract. If the licensee 
neglected to do his duties in the transaction, the licensee could be held liable. 

R-5 Permission 

The parties give permission to the brokers to supply data to the MLS regarding 
the sales price, terms, listing status and other information for use by other 
brokers in making market studies, providing services to the public and advising 
their clients. The brokers must be careful to not give out confidential information 
before the property has closed. If the property is in escrow, the listing broker 
should not disclose the accepted price in the event the contract is cancelled and 
the property is placed on active status. This is especially important in larger 
offices where the buyer and seller are represented by the same firm and there is 
dual agency. 

Buyer and seller should be made aware that all information regarding the 
property is available through government agencies and therefore is of public 
record. Some owners may be offended that we can find out how much the 
property sold for and how much the original mortgage is on the property. 

R-6 Disclosure of Real Estate Licensing Status 

If the licensee is a principal to the transaction or has any interest in the entity that 
is purchasing the property, the disclosure must be made to all parties in the 
transaction. If the licensee is representing an immediate relative, the relationship 
must be disclosed. Licensees are not allowed to advertise "For Sale By Owner" 
and must disclose their license status whether they are active or inactive. 

"ACCEPTANCE DATE" AND OTHER DEFINITIONS 

This section defines what constitutes acceptance of the Purchase Contract. 
Paragraphs S-1 through S-3 define "Acceptance Date", "day", "Time is of the 
Essence" and the "Complete Agreement". This section also provides for the offer 
date and time, the buyer's signature and other pertinent buyer's information. 

S-1 ACCEPTANCE DATE 
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The term "Acceptance Date" is defined as the date on which the Purchase 
Contract becomes binding upon the parties. When the seller accepts the buyer's 
offer in writing or when the buyer accepts the seller's counter offer is deemed to 
be the acceptance date. The Purchase Contract is merely an offer to purchase or 
sell until both the buyer and seller have signed the Purchase Contract or the 
counter offer which then makes the contract binding. 

S-2 DATES AND TIMES 

The term "day" means a calendar day and not a business day. All dates and 
times are based on Hawaiian Standard Time. Escrow calculates all of the 
prorations on 30 day month and 360 day year. Licensees should allow sufficient 
time for the buyer and seller to perform their obligations and look at the calendar 
to make allowance for holidays. If the seller lives in the orient, the licensee needs 
to remember that there is a time difference of almost a day. The same would be 
true of Europe. It is important for the licensees to have a calendar with the 
important dates written down so that all deadlines are met and default will not 
occur. 

S-3 TIME IS OF THE ESSENCE 

Buyer and seller need to be aware that time is of the essence and no extensions 
will be granted unless both parties agree to the extension. All deadlines must be 
met by both parties and licensees need to help their clients adhere to the 
timeline. 

S-4 ELECTRONIC (DIGITAL OR FAX) SIGNATURES 

Fax copies of the Purchase Contract and any related documents are binding 
contracts even if the original executed documents are not transmitted to escrow. 
Fax signatures on documents will be treated the same as original signatures. 
Each party agrees to promptly forward original executed documents to escrow. If 
one or more of the parties fails to return the original documents to escrow for 
timely recording, that party may be in breach of this provision of the contract and 
could be liable for damages related to a delay in closing. The buyer and seller 
understand that all documents that are to be recorded must be delivered in 
original form and the bureau will not accept facsimile documents. Escrow officers 
have reported that licensees are lax in forwarding original documents to escrow 
and many times the originals are not delivered to escrow until the last minute. 
Licensees need to be diligent in obtaining all documents with original signatures 
and forward them to escrow as soon as possible. 

S-5 COUNTERPARTS 

There are times when the buyers or the sellers may be in different parts of the 
world and the documents may need to be executed simultaneously in different 
locations. S-5 allows the documents to be signed by different parties on matching 
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sets of duplicates of the Purchase Contract. The Purchase Contract and other 
documents may be signed in counterparts and counted as one document when 
all of the counterparts are assembled. The documents are binding on all parties. 
Escrow will incorporate separate signature pages stating that the parties have 
signed in counterpart. 

S-6 Complete Agreement 

S-6 confirms that the Purchase Contract constitutes the entire agreement 
between buyer and seller and supersedes and cancels any and all prior 
agreements of buyer and seller. No variations or amendments of the Purchase 
Contract shall be valid or enforceable without written approval by buyer and 
seller. All agreements and representations must be set forth in writing. Buyer and 
seller agree to hold harmless the brokers from any claims based upon any alleged 
representation which is not set forth in writing as stated in S-6. Licensees are 
held harmless for verbal representations and no action can be taken against the 
licensees. Licensees need to be very careful when they give information verbally 
even though they think that they may be protected by S-6. The principals may be 
depending upon the licensee's verbal representations and make their buying 
decisions based on incorrect information. 

There have been cases where there were monetary settlements and hard 
feelings because there were verbal misrepresentations. The licensee should be 
careful in depending upon S-6 to protect them from careless errors and not doing 
their own research before saying something to their client. The client may not 
pursue legal action but the client may decide not to use the services of an 
incompetent or careless agent. 

Buyer and seller need to be aware that the Purchase Contract is a binding 
contract that it is final and no changes can be made unless both parties agree in 
writing. 

The offer date should be the date the buyer signs the Purchase Contract 
including the time the Purchase Contract was signed. The buyer's full name 
should be noted. All parties that will be on title should sign the Purchase Contract 
and initial all parts of the contract and addendums. Buyer’s name and title should 
be written. If there are more buyers, an additional sheet can be attached. 

Name of buyer’s agent, license numbers for the agent and the brokerage firm 
should be noted.  Address and contact information for the agent should be written 
in the contract. 

It is better to use the full legal names in the contract. The names should be signed 
and all printed words should be legible using black ink.   
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SECTION T: ACCEPTANCE, COUNTEROFFER OR NOTIFICATION 
OF REJECTION 

The seller must check either the acceptance of the offer or the counter offer or 
notification of rejection.  If the seller accepts the Purchase Contract without any 
changes and signs the Purchase Contract, there is a binding contract when the 
buyer has received a copy of the signed contract by both parties. If the seller 
does not accept the offer and chooses to counter the offer, the seller's counter 
offer is now an offer from the seller to the buyer. The buyer must accept or reject 
or counter the seller's counter offer. 

The date and time of the acceptance must be on or before the expiration date. 
Write in the month, day, year and time of acceptance and write either AM or PM.  

The seller's status is very important in determining if any proceeds from the sale 
will be withheld for FIRPTA and HARPTA. 

Name of seller’s agent, name of brokerage firm and license numbers and contact 
information need to be written in the contract.   

There is a box where the seller’s PB or BIC must sign that they reviewed the 
contract.   

GUIDELINES FOR COUNTER OFFER FORM 

Next to the Purchase Contract, the counter offer is the most important contract in 
the sales transaction of real estate. If the original Purchase Contract is not 
acceptable to the seller, the seller has 3 options: 1) Accept the Purchase 
Contract with no changes 2) Reject the offer outright 3) Counter the offer. There 
is a high likelihood that the Purchase Contract will not be accepted in total by the 
seller and that there may be changes to the Purchase Contract which would 
necessitate the use of the counter offer form. Licensees should be familiar with 
the content of the counter offer form and know how to fill it out properly. 

When a counter offer is made by the seller, the parts of the original Purchase 
Contract that is not changed is still valid and the changes made in the counter 
offer that is accepted by the buyer will supersede the parts of the contract that 
were changed.  

The guidelines for the counter offer form explicitly states that a new counter offer 
should be used each time the offer is changed by the receiving party. Each 
counter offer cancels and supersedes any and all prior counter offers to the 
referenced Purchase Contract. 

The listing agent should disclose all material facts about the property so that the 
buyer does not request the information which would become a counter offer. If 
the seller has reports, permits, public records, they should be given to the buyer 



24 

 

before the offer is made for the buyer's review. The buyer should be well 
educated about the property before he makes an offer rather than be 
disappointed and cancel the Purchase Contract. 

COUNTER OFFER 

The Purchase Contract reference date should be the same in all of the contracts. 
The date used in the 1st page of the Purchase Contract at the left top should be 
used in the counteroffer.  The counteroffer reference date is usually not the same 
as the purchase contract offer date.  Mark if it is a buyer's or seller's counter offer 
and N/A the other blank. The brokerage firm's name, the reviewer's name and 
signature should be in the blanks at the top of the form. 

The instructions are self explanatory if the counter offer is accepted, rejected or if 
the offeree wants to make a counter offer to the counter offer. No changes should 
be made to the Purchase Contract and all changes should be made on the 
counter offer. Every new counter offer supersedes all previous offers and a new 
counter offer should be made each time an offer is countered. 

The seller's and buyer's names, property reference which is the address of the 
subject property and the TMK should be filled in. Be sure to check the numbers 
carefully, make sure the address is correct. 

The agent writing the counter offer must make all changes to the Purchase 
Contract on the counter offer. If there are no changes to be made, N/C should be 
written in the blanks. The seller will often request a higher down payment amount 
than is on the Purchase Contract. 

If there are no changes to the addenda requested, it should be marked N/A or 
specific addendums should be deleted or requested. If there is a change in the 
price, the new figures must be written in the blanks. The agent must make sure 
that the figures are accurate. The buyer and seller must initial at the bottom of 
page one and fill in the date. 

If there are changes to the contract, all the changes must be written in the blank 
spaces provided. If there are no changes to the paragraphs, the space can be left 
blank. The offer will be valid until the expiration date which must be written along 
with the time of expiration. The party signing the offer must state whether they are 
the seller or the buyer. 

When the offeree signs the acceptance of the counter offer, it becomes a binding 
contract.  

COOPERATING BROKER'S FIRM’S SEPARATE CONTRACT 
(CBSA) 

The CBSA is not a part of the Purchase Contract and does not have to be 
included in the Purchase Contract that is submitted to the parties to the contract. 
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It is an agreement between the two brokers to share the commission when the 
sale closes. It is not to be used in an "in house" sale or a FSBO transaction. Most 
real estate transactions involve an outside broker who represents the buyer or 
seller. Escrow needs a signed document stating how commissions are to be 
shared. The CBSA deals with the issue of commission and dispute resolution. 

Most of the mediation and arbitration cases between licensees involve 
commissions. The top part of the form requires the same information as the 
Purchase Contract and counter offer. The amount of commission to be shared 
needs to be stated in paragraph 1. Some offices write a specific dollar amount, 
others state a percentage of the commission to be shared. The general practice 
is to state a percentage of the sales price.  

Although commissions are negotiable, most offices share the commission with 
the cooperating broker 50-50. In REO or short sales the commission could be less 
than 6% and the percentage split could be different. There may be times when 
the seller will pay a bonus to the buyer's broker to expedite the sale of the 
property. 

Listing broker and the cooperating broker certifies that their licensees hold 
current and active licenses. They do not have to belong to the Board of Realtors 
but must have active and current licenses in order to represent their clients and 
be entitled to a commission. 

Paragraphs 4 and 5 deal with resolution of disputes between buyer, seller, 
brokers and sales agents and any combination between the 4 parties. The parties 
in dispute agree to go to non-binding mediation first and then to arbitration. 

If the licensees are involved in the dispute and they both belong to the board, 
they must go through mandatory mediation and then through binding arbitration. If 
only one of the licensees belong to the board, the non-member may reject the 
board arbitration and the parties may have to go to outside arbitration services 
which could be very costly. Ethical complaints must be heard through the local 
board of which the broker is a member. 

TAX REPORTING AGREEMENT: Cooperating broker must provide a W-9 and 
the listing broker must give a 1099 to the cooperating broker unless the 
cooperating broker is a corporation or is not subject to withholding. 

If the dispute regarding commissions is not resolved by the time the property 
closes, the brokers involved agree to leave the commissions in escrow until the 
dispute is resolved. If there is any judgment awarded to either party, the 
prevailing party has the right to file liens on the assets of the debtor and the 
arbitrator's decision can be filed in the courts to effectuate the collection process.  

The listing broker and the cooperating broker's information should be entered in 
the blank spaces. If the broker wants to have documents mailed to the mailing 
address, it should be so noted on the address line. Phone numbers, fax 
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numbers, office MLS ID should be written in the blank spaces. The brokers 
should sign the agreement. 

If time permits, the following documents will be discussed that are included in the 
handout. It is highly unlikely that the property management company will fill out 
the property information form due to potential liabilities. 

REQUEST FOR DOCUMENTS 

PROPERTY CONDITION FORM 

PROJECT INFORMATION FORM 

 BUYER REPRESENTATION CONTRACT 

 

INDEPENDENT CONTRACTOR AGREEMENT FOR REAL ESTATE 

AGENTS 

OPTION ADDENDUM 

EXTENSION OF SCHEDULED CLOSING DATE 

 

The process of filling in the various contracts and addendums as described in this 
course and Parts I and II is critical in having a successful transaction. The 
licensees must be aware of their responsibilities in doing the best job they can for 
their clients and maintain integrity and honesty in all of their dealings with the 
clients and the other broker. As you have seen in the 3 courses, the Purchase 
Contract and other addenda must be explained to the client in great detail and in 
easy to understand language. 

The licensee is expected to be professional in all of his dealings with the clients 
and the public. He is expected to know the contents of the contracts and 
addendums and must be able to explain them clearly. There is a lot that is 
required of the licensee and this course will help you to be more proficient and 
more careful in paying attention to detail. 


































































